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Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered June 23, 2014. The judgnent convicted defendant,
upon his plea of guilty, of crimnal possession of a controlled
substance in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of crimnal possession of a controlled
substance in the third degree (Penal Law 8§ 220.16 [1]). W agree with
def endant that the waiver of the right to appeal is invalid because
“the mnimal inquiry made by County Court was insufficient to
establish that the court engage[d] the defendant in an adequate
colloquy to ensure that the waiver of the right to appeal was a
knowi ng and voluntary choice” (People v Jones, 107 AD3d 1589, 1589, |v
deni ed 21 NY3d 1075 [internal quotation marks omtted]; see People v
Garcia-Cruz, 138 AD3d 1414, 1414, |v denied 28 NY3d 929; People v
Dudden, 138 AD3d 1452, 1453, |v denied 28 NY3d 929). Here, the court
failed to ensure that defendant “understood that the right to appea
is separate and distinct fromthose rights automatically forfeited
upon a plea of guilty” (People v Lopez, 6 NY3d 248, 256).

Neverthel ess, by failing to nove to withdraw the plea or to
vacate the judgnent of conviction, defendant has failed to preserve
for our review his challenge to the factual sufficiency of the plea
al l ocution (see People v Lopez, 71 NY2d 662, 665; People v Bertollini
[ appeal No. 2], 141 AD3d 1163, 1164; People v Allen, 137 AD3d 1719,
1719, |v denied 27 NY3d 1127). |In any event, we conclude that “the
al l ocution shows that the defendant understood the charges and nmade an
intelligent decision to enter a plea” (People v Goldstein, 12 NY3d
295, 301).
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Def endant’ s challenge to the | egal sufficiency of the evidence
before the grand jury does not survive the guilty plea (see People v
Gllett, 105 AD3d 1444, 1445; People v Lawence, 273 AD2d 805, 805, |v
deni ed 95 NY2d 867; see generally People v lannone, 45 Ny2d 589, 600-
601). Defendant’s challenge to the sufficiency of the factua
all egations in the indictnent |ikew se does not survive the guilty
pl ea (see People v Sinms, 129 AD3d 1509, 1510, Iv denied 26 NY3d 935;
People v Holt, 173 AD2d 644, 645; see generally lannone, 45 NY2d at
600- 601) .

Ent er ed: Novenber 18, 2016 Frances E. Caf arel
Cerk of the Court



