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Appeal from a judgrment of the Monroe County Court (Douglas A
Randal I, J.), rendered March 12, 2013. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a
control |l ed substance in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the law, the plea is vacated, those parts of
t he ommi bus notion seeking to suppress tangi ble property and
statenents are granted, the indictnent is dismssed, and the matter is
remtted to Monroe County Court for proceedi ngs pursuant to CPL
470. 45.

Menorandum  On appeal froma judgnment convicting him upon his
plea of guilty, of crimnal possession of a controlled substance in
the third degree (Penal Law 8 220.16 [1]), defendant contends that
County Court erred in refusing to suppress drugs and statenents
obtai ned by the police after defendant was stopped for riding a
bi cycle at night without a light in violation of Vehicle and Traffic
Law 8§ 1236 (a). We agree with defendant that, follow ng the
perm ssi bl e stop of defendant on his bicycle, the officers inproperly
escal ated the encounter to a | evel two common-Ilaw i nquiry by asking
def endant why he was so nervous and whether he was carrying drugs.
The officers’ inquiries, which involved “invasive questioning” that
was “focuse[d] on the possible crimnality” of defendant (People v
Hol | man, 79 Ny2d 181, 191), were not supported by the requisite
founded suspicion of crimnality (see People v Garcia, 20 NY3d 317,
324; People v Hi ghtower, 136 AD3d 1396, 1397; see generally People v
Deal nei da, 124 AD3d 1405, 1407). The testinony at the suppression
hearing establishes that the officers observed nothing indicative of
crimnality, and we concl ude that defendant’s nervousness upon being
confronted by the police did not give rise to a founded suspicion that
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crimnal activity was afoot (see Garcia, 20 NY3d at 324; Hi ghtower,
136 AD3d at 1397; see generally Deal neida, 124 AD3d at 1407). Because
defendant’s incul patory oral response to the inpermssible accusatory
guestioning resulted in the seizure of the drugs from defendant’s
pocket and a postarrest witten statenment from defendant, the drugs
and the oral and witten statenents nust be suppressed (see generally
Hi ght ower, 136 AD3d at 1397)

In light of our determ nation that the court should have granted
t hose parts of defendant’s omi bus noti on seeking to suppress the
drugs and statenents, defendant’s guilty plea nmust be vacated (see
id.). In addition, because our determ nation results in the
suppression of all evidence in support of the crines charged, we
conclude that the indictnment nust be disnissed (see id.).

Ent er ed: Novenber 18, 2016 Frances E. Caf arel
Cerk of the Court



