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Appeal from a judgment (denoninated order) of the Suprene Court,
Onondaga County (Walter W Hafner, Jr., A J.), dated Septenber 9, 2015
in a proceeding pursuant to CPLR article 78. The judgnment, inter
alia, directed respondents to give petitioners full seniority credit
for services rendered as police officers in the Village of East
Syracuse.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by deleting the words “arbitrary and
capricious, wWthout a rational basis, in violation of |awf ul
procedure, affected by errors of fact and | aw and” fromthe second
decretal paragraph and, as nodified, the judgnment is affirnmed w thout
cost s.

Menmorandum  Petitioners are police officers who were fornerly
enpl oyed by the Village of East Syracuse, which dissolved its police
department. The Village entered into an anmended i nternunicipa
contract with respondent Town of Dewitt, wherein the two
muni ci palities agreed that the functions of the Village Police
Department woul d be transferred to the Town, and that the Vill age
woul d transfer five police officers fromits police departnment to the
Town police departnment “at the salary step and grade based upon their
years of service with the Village.” The Town assigned each petitioner
a salary step that was at a lower seniority |level than warranted by
that petitioner’s length of service. The DeWtt Police Benevol ent
Association filed a grievance pursuant to the Town’s collective
bar gai ni ng agreenent and dermanded arbitration thereon. That grievance
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remai ned pending arbitration throughout this proceeding. Petitioners
commenced this CPLR article 78 proceedi ng seeking to conpel
respondents to place themin the seniority |level that corresponds wth
their years of service, with credit for the time they were enpl oyed by
the Village. Respondents appeal froma judgnment, denom nated a

deci sion and order, in which Suprene Court granted the petition,

concl uded that respondents acted arbitrarily and capriciously, and
directed themto award each petitioner seniority credit for each year
of service as a Village police officer.

Contrary to the contention of respondents, the court properly
concluded that G vil Service Law 8 70 (2) requires respondents to
award petitioners full seniority credit for the tinme that they served
as police officers in the Village. Initially, we note that
respondents have abandoned on appeal their contention that section 70
does not apply to the transfers herein (see G esinski v Town of
Aurora, 202 AD2d 984, 984). They contend only that the statute does
not require themto grant petitioners year-for-year credit for their
prior service in the Village. W reject that contention. In
pertinent part, the statute mandates that “[o]fficers and enpl oyees
transferred to another governmental jurisdiction pursuant to the
provi sions of this subdivision shall be entitled to full seniority
credit for all purposes for service rendered prior to such transfer in
t he governnental jurisdiction fromwhich transfer is made” (8 70 [2]).
When interpreting a statute, the statute’s “[wjords . . . are to be
given their plain neaning without resort to forced or unnatura
interpretations” (Castro v United Contai ner Mach. G oup, 96 NY2d 398,
401; see Matter of Orchard G en Residences & Carriage Hones v Erie
County Indus. Dev. Agency, 303 AD2d 49, 51, |v denied 100 Ny2d 511)
and, therefore, in general, “unanbiguous |anguage of a statute is
al one determnative” (Riley v County of Broome, 95 Ny2d 455, 463; see
Matter of Washington Post Co. v New York State Ins. Dept., 61 Ny2d
557, 565). In addition, in reviewwing a related statute, the Court of
Appeal s has noted that the purpose of Town Law 8§ 153 is “to place the
transferee squarely in the shoes of the officer who has served al
such tinme in the town to which the transfer is nade” (Matter of Town
of Mamaroneck PBA v New York State Pub. Enpl. Relations Bd., 66 Ny2d
722, 725), and the legislative history and wordi ng of section 70 (2)
denonstrates that the Legislature intended the sane result to occur in
this situation

W reject respondents’ further contention that the approval of
petitioners’ salary and benefits by the Onondaga County CGivil Service
Departnment is an interpretation of its own governing statute by an
adm ni strative agency, to which we nust defer. Although “deference is
generally given to an agency’s interpretation of a statute that the
agency is responsible for adm nistering, courts need not give any
deference to the agency’s interpretation where no specialized
expertise is involved and the question is sinply a matter of reading
and analyzing the statute to determne its intent” (Matter of United
Univ. Professions v State of New York, 36 AD3d 297, 299; see Mtter of
Gruber [New York City Dept. of Personnel - Sweeney], 89 Ny2d 225, 231-
232). \Were, as here, the issue “is one of pure statutory readi ng and
anal ysi s, dependent only on accurate apprehension of |egislative
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intent” (Kurcsics v Merchants Mut. Ins. Co., 49 Ny2d 451, 459),
“judicial reviewis less restricted as statutory construction is the
function of the courts” (Matter of Rosen v Public Enpl. Relations Bd.,
72 NY2d 42, 48 [internal quotation marks onmitted]).

We reject respondents’ contention that this proceedi ng shoul d be
di sm ssed because petitioners failed to exhaust their admnistrative
remedies. “[Pletitioner[s] had every right to seek redress for the
all eged violation of [their] statutory rights in this proceedi ng, even
after having begun a grievance procedure which related exclusively to
an alleged violation of [their collective bargaining agreenent]. ‘The
i ssues presented and the renedi es sought in each forum were separate
and distinct’ 7 (Matter of Marino v Board of Educ. of Hauppauge Uni on
Free Sch. Dist., 262 AD2d 321, 322; see Matter of Kaufmann v Board of
Educ., 275 AD2d 890, 890; Matter of Barrera v Frontier Cent. Sch.
Dist., 227 AD2d 890, 891).

Consequently, respondents’ further contention that petitioners
are not entitled to mandanus relief is without nerit. “It is well
settled that the renedy of nmandanus is available to conpel a
governmental entity or officer to performa mnisterial duty, but does
not lie to conpel an act which involves an exercise of judgnment or

discretion . . . A party seeking mandanus nust show a ‘clear |ega
right’” to relief . . . The availability of the renedy depends ‘not on
the [petitioner’s] substantive entitlenment to prevail, but on the

nature of the duty sought to be commanded—.e., nmandatory,

nondi scretionary action’” ” (Matter of Brusco v Braun, 84 Ny2d 674,
679). Here, as discussed above, Cvil Service Law 8 70 (2) states
that transferees such as petitioners “shall be entitled to ful
seniority credit for all purposes.” Consequently, they have a

“ ‘clear legal right’ ” under CPLR 7803 (1) to the relief sought
(Brusco, 84 NY2d at 679).

We agree with respondents’ further contention, however, that the
court erred insofar as it declared, inter alia, that respondents acted
arbitrarily and capriciously in failing to conply with the statute.
That standard of reviewis set forth in CPLR 7803 (3), which applies
to proceedings “in the nature of mandanmus to review, which differs
from mandanus to conpel in that a petitioner seeking the latter nust
have a clear legal right to the relief demanded and there nust exist a
correspondi ng nondi scretionary duty on the part of the adm nistrative
agency to grant that relief . . . [, whereas in] a proceeding in the
nature of mandanus to review. . . , a court examnes an
adm ni strative action involving the exercise of discretion” (Matter of
Scherbyn v Wayne-Fi nger Lakes Bd. of Coop. Educ. Servs., 77 Ny2d 753,
757). Respondents had no discretion under the statute to determ ne
the seniority level to which petitioners should be assigned, and they
t herefore cannot have acted arbitrarily or capriciously. W therefore
nodi fy the judgnment accordingly.

Respondents’ contention that petitioners are not entitled to
mandanus relief because they did not demand that respondents conply
with the statute is without nerit because, inter alia, petitioners
commenced this proceeding by the “filing of the petition, which ‘my
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be construed as the demand’ ” (Matter of Speis v Penfield Cent. Schs.,
114 AD3d 1181, 1182; see Matter of Thomas v Stone, 284 AD2d 627, 628,
appeal dism ssed 96 Ny2d 935, |v denied 97 Ny2d 608, cert denied 536
US 960) .

W have consi dered respondents’ renmining contentions and
conclude that they are without merit.

Ent er ed: Novenber 18, 2016 Frances E. Caf arel
Cerk of the Court



