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Appeal from a judgment of the Chautauqua County Court (John T.
Ward, J.), rendered March 4, 2013.  The judgment convicted defendant,
upon his plea of guilty, of criminal possession of a controlled
substance in the third degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed. 

Memorandum:  Defendant appeals from a judgment convicting him,
upon his plea of guilty, of criminal possession of a controlled
substance in the third degree (Penal Law § 220.16 [1]).  Contrary to
defendant’s contention, County Court did not err in summarily denying
his application for judicial diversion pursuant to CPL 216.05. 
“Courts are afforded great deference in making judicial diversion
determinations” (People v Williams, 105 AD3d 1428, 1428, lv denied 21
NY3d 1021), and we perceive no abuse of discretion here.  Also
contrary to defendant’s contention, the court did not err in failing
to order an alcohol and substance abuse evaluation before denying his
application.  According to the plain language of CPL 216.05 (1),
“[s]uch an evaluation is permissive” (People v O’Keefe, 112 AD3d 524,
524, lv denied 23 NY3d 1023), and the determination whether to order
such an evaluation “clearly lies within the discretion of the court”
(Matter of Carty v Hall, 92 AD3d 1191, 1192).  Here, we perceive no
abuse of discretion.  Furthermore, “the court was not required to make
explicit findings as to why it summarily denied” defendant’s
application (O’Keefe, 112 AD3d at 525).  We note in any event that the
court’s decision denying the application is supported by defendant’s
“extensive criminal history and threat to public safety” (People v
Powell, 110 AD3d 1383, 1384).
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