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Appeal from an order of the Supreme Court, Erie County (Emilio
Colaiacovo, J.), entered July 9, 2021.  The order, insofar as appealed
from, denied in part the motion of defendant for summary judgment.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by granting that part of the motion
seeking summary judgment dismissing the fifth cause of action and as
modified the order is affirmed without costs. 

Memorandum:  Plaintiff commenced this action against defendant,
his former employer, and sought monetary damages and declaratory and
injunctive relief arising from his termination and related events.
Defendant appeals from an order denying in part its motion seeking,
inter alia, summary judgment dismissing the amended complaint and
summary judgment on certain counterclaims that were asserted in its
answer to the amended complaint.  We agree with defendant that the
fifth cause of action is moot, and that Supreme Court therefore erred
in denying the motion insofar as it sought summary judgment dismissing
that cause of action (see generally Hughes v Gates, 217 AD2d 966, 967
[4th Dept 1995]).  We thus modify the order accordingly.  Defendant’s
assertion that the court should have granted judgment in its favor on
the third counterclaim is unpreserved for our review inasmuch as
defendant never sought such relief in its motion papers.  We have
considered and rejected defendant’s remaining contentions. 
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