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Appeal from a judgnment of the Suprenme Court, Erie County
(Cat herine R Nugent Panepinto, J.), dated June 16, 2017 in a
proceedi ng pursuant to CPLR article 78. The judgnent annulled a
determ nati on of the Town Board of respondent Town of Hanburg rezoning
a parcel of |and.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the | aw wi thout costs and the petition is
di sm ssed.

Mermorandum  Petitioners commenced this CPLR article 78
proceedi ng seeking, inter alia, to annul the determ nation of the Town
Board of respondent Town of Hanmburg (Town) granting the application of
respondent G enn Wetzl to rezone a parcel of land to allowthe
construction of a clustered patio-hone project (project). In his
answer, Wetzl raised an affirmative defense and objection in point of
| aw that petitioners failed to state a clai mupon which relief could
be granted, and sought dism ssal of the petition. W agree with Wtzl
that Suprene Court erred in annulling the rezoning deternination based
on the purported failure of the Town Board to conply with Town Law
8§ 264, as asserted in petitioners’ fourth cause of action. That
section provides that no anmendnent to any zoning regul ati on “shal
becone effective until after a public hearing in relation thereto, at
whi ch the public shall have an opportunity to be heard,” and that
“[a]J]t least ten days’ notice of the tinme and place of such hearing
shal | be published in a paper of general circulation in such town”

(8 264 [1]). “The sufficiency of the notice is tested by whether it
fairly apprises the public of the fundanental character of the
proposed zoning change. It should not mslead interested parties into
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foregoi ng attendance at the public hearing” (Matter of CGernatt Asphalt
Prods. v Town of Sardinia, 87 Ny2d 668, 678 [1996]). Here, the notice
relating to the rezoning application announced a public hearing on the
adoption of an anendnment to the Town’s Zoning Code with respect to a
specified “29.29 acres of vacant |and” rather than the 24.24 acres
actual ly under consideration. W conclude, however, that the notice
was sufficient and that the court therefore erred in failing to

di smss the fourth cause of action. There is nothing in the record
supporting the court’s conclusion that a nenber of the public could
reasonably have been misled by the erroneous description of the
acreage and thereby caused to forego attending the public hearing.

We further agree with Wetzl that, although the court did not
address petitioners’ remaining three causes of action, we may consider
themin the interest of judicial econony inasnuch as the record is
adequate to permt review and the issues relating to them have been
briefed by the parties on appeal (see Matter of Munroe v Ponte, 148
AD3d 1025, 1027 [2d Dept 2017]; see also LM Bus. Assoc., Inc. v State
of New York, 124 AD3d 1215, 1218 [4th Dept 2015], |v denied 25 NY3d
905 [2015]; Matter of Melber v New York State Educ. Dept., 71 AD3d
1216, 1217 [3d Dept 2010]). Upon our review of the record, we agree
with Wetzl that the remaining causes of action nust also be dism ssed.

Contrary to the allegations in petitioners’ first cause of
action, the Town Board did not violate article 8 of the Environnental
Conservation Law (State Environnmental Quality Review Act [SEQRA]). W
agree with Wetzl that the Town Board properly classified the project
as an unlisted action, which, unlike a Type | action, does not carry a
“presunption that it is likely to have a significant adverse inpact on
the environment” (6 NYCRR 617.4 [a] [1]; see Matter of Village of
Chestnut Ridge v Town of Ramapo, 99 AD3d 918, 925 [2d Dept 2012], |lv
di sm ssed and denied 20 NY3d 1034 [2013]; see also 6 NYCRR 617.6 [a]
[2], [3]). Further, the Town Board provided a reasoned el aboration of
the basis for its determnation to issue a negative declaration that
allowed for effective judicial review (see 6 NYCRR 617.7 [b] [4]; cf.
Matter of Daw ey v Wiitetail 414, LLC, 130 AD3d 1570, 1571 [4th Dept
2015]), and we reject petitioners’ contention that the Town Board
failed to take the requisite hard | ook at the rel evant areas of
envi ronnment al concern, including, anong other things, the effect of
the project on preexistent flooding in the area to be rezoned (see
Matter of Pilot Travel Crs., LLC v Town Bd. of Town of Bath, 163 AD3d
1409, 1412 [4th Dept 2018]).

Contrary to the allegations in petitioners’ second cause of
action, the record establishes that, before taking final action on the
proposed rezoning, the Town Board did refer the matter to the Erie
County Department of Environment and Pl anning (ECDEP) for review in
conpliance with General Muinicipal Law 8§ 239-m and the ECDEP s failure
to issue a recomendation within 30 days of “receipt of a ful
stat enent of such proposed action” pernmitted the Town Board to nmake a
final determ nation on the rezoning application (General Minicipal Law
8§ 239-m[4] [b]). In addition, the affidavit of the Town Board’s
pl anni ng consul tant establishes that the subm ssion to the ECDEP
i ncl uded, anong other things, the SEQRA-related material s that
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petitioners contend on appeal were omtted (see General Minicipal Law
§ 239-m[1] [c]).

Finally, we agree with Wetzl that petitioners’ third cause of
action nust al so be dism ssed because petitioners failed to
denonstrate that a “clear conflict” exists between the Town’' s
conprehensi ve plan and the rezoning determ nation (Matter of Ferraro v
Town Bd. of Town of Amherst, 79 AD3d 1691, 1694 [4th Dept 2010], Iv
denied 16 NY3d 711 [2011] [internal quotation marks omtted]; see
Bergstol v Town of Monroe, 15 AD3d 324, 325 [2d Dept 2005], |v denied
5 Ny3d 701 [2005]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



