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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ANDERSON ARROYO, DEFENDANT- APPELLANT.

ERI CKSON VWEBB SCOLTON & HAJDU, LAKEWOCD (LYLE T. HAJDU OF COUNSEL),
FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (DAVID A HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered Septenber 13, 2016. The judgnent convi cted
def endant, upon his plea of guilty, of robbery in the first degree
(two counts) and crimnal possession of a weapon in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a plea of guilty of two counts of robbery in the first degree
(Penal Law 8 160.15 [2], [4]) and one count of crimnal possession of
a weapon in the second degree (8 265.03 [3]). W reject defendant’s
contention that Suprenme Court erred in refusing to suppress physica
evi dence seized following a traffic stop of his vehicle. The evidence
at the suppression hearing established that the police officer who
initiated the stop had probabl e cause to stop defendant’s vehicle for
a violation of Vehicle and Traffic Law 8§ 1111 (d) (1). W further
conclude that the officer had a founded suspicion that crimna
activity was afoot and he was therefore justified in asking for
defendant’ s consent to search the vehicle (see People v MG nni s, 83
AD3d 1594, 1595 [4th Dept 2011], |v denied 18 NY3d 926 [2012]; People
v Tejeda, 217 AD2d 932, 933 [4th Dept 1995], |v denied 87 Ny2d 908
[1995]). At the time the officer asked defendant for his consent, the
of ficer was aware that an armed robbery had occurred in physical and
tenporal proximty to the stop and that the robbery had involved two
suspects whose clothing partially matched itens either worn by
def endant and the ot her occupant of the car or found in the backseat.
Further, the officer testified that the occupants were not wearing
coats despite the freezing weather and gave ill ogical and
contradictory responses to his questions (see MG nnis, 83 AD3d at
1595; cf. People v H ghtower, 136 AD3d 1396, 1396-1397 [4th Dept
2016]). Defendant abandoned his contention that the People failed to
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establish through clear and convincing evidence that he consented to
the search of his vehicle (see People v Carrasquillo, 142 AD3d 1359,
1360 [4th Dept 2016], |v denied 28 NY3d 1143 [2017]) and, in any
event, that contention lacks nmerit. Finally, in [ight of our

determ nation, defendant’s renmai ning contentions are noot.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



