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IN THE MATTER OF M CHAEL SEGOCL, AS PARENT AND
NATURAL GUARDI AN OF GABRI ELLA MARI E GRYCZKOWEKI ,
FOR LEAVE TO CHANGE THE NAME OF GABRI ELLA MARI E
GRYCZKONBKI TO BRI ELLA MARI E SEGOCL,

PETI TI ONER- APPELLANT,

\% MVEMORANDUM AND ORDER

CARLY MARI E FAZI O, RESPONDENT- RESPONDENT.

DAVI D B. COITER, BUFFALO, FOR PETI TI ONER- APPELLANT.

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered Cctober 31, 2017. The order, anong ot her
t hi ngs, denied the nane change sought in the petition.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw without costs, the petitionis
reinstated, and the matter is remtted to Suprenme Court, Erie County,
for further proceedings in accordance with the follow ng nenorandum
Petitioner father commenced this proceedi ng seeking an order
aut hori zing a nane change for his four-year-old child. At the tinme of
the child s birth, respondent, who is the child s biological nother,
and the father were not together. The nother was the custodial parent
of the child; her boyfriend at that tinme signed an acknow edgnent of
paternity for the child, and the child was given his surnane.
Thereafter, the father learned of the child s birth, and paternity
testing reveal ed that he was the biological father of the child. The
acknow edgnent of paternity signed by the nother’s boyfriend was
vacated. The nother subsequently transferred custody of the child to
the father, who was thereafter awarded sol e custody of the child. The
father filed the instant petition seeking to change the |ast nane of
the child to his surnane and to alter the child s first name because
the father’s ol der daughter has the same nane and |lives with him and
the child. The nother opposed the petition via sworn affidavit and
provided a list of alternative nanmes for the child to which she would
not object. In its order, Suprenme Court authorized the child to
assume one of the names proposed by the nother, concluding that “the
i nclusi on of both biological parents’ nanes in a child s last nane is
reasonable and in the best interests of the child, particularly where,
as here, both parents are active participants in the child s life.”
Thus, the court, in essence, denied the father’s petition inits
entirety, and the father appeals.
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We agree with the father that the court erred in authorizing a
change to a nane other than that requested in the father’s petition
and in making its determi nation without holding a hearing (see
generally Matter of Goodyear v New York State Dept. of Health, 163
AD3d 1427, 1429 [4th Dept 2018]; Matter of Kyle Mchael M, 281 AD2d
954, 954 [4th Dept 2001]). GCivil R ghts Law 8 63 provides that, upon
presentation of a petition for a nanme change, if the court “is
satisfied . . . that the petition is true, and that there is no
reasonabl e objection to the change of nane proposed, . . . the court
shall make an order authorizing the petitioner to assune the nane
proposed.” In the absence of a cross petition filed by the nother
proposi ng a nane change for the child, the only name that was properly
before the court for consideration was the nanme change sought by the
father in his petition.

Furthernore, “if the petition be to change the nane of an infant,
. . . the interests of the infant [nust] be substantially pronoted by
t he change” (id.; see Matter of Eberhardt, 83 AD3d 116, 121 [2d Dept
2011]). “Wth respect to the interests of the infant, the issue is
not whether it is in the infant’s best interests to have the surnane
of the nmother or father, but whether the interests of the infant wl|
be pronoted substantially by changing his [or her] surname” (Matter of
Ni et he [ McCart hy—PBePerno], 151 AD3d 1952, 1953 [4th Dept 2017]
[internal quotation marks omtted]). “As in any case involving the
best interests standard, whether a child s best interests will be
substantially pronoted by a proposed nane change requires a court to
consider the totality of the circunstances” (Eberhardt, 83 AD3d at
123). Inasnuch as “the record [here] is insufficient to enable us to
determ ne whet her the requested change woul d substantially pronote the
[child s] interests” (N ethe, 151 AD3d at 1953-1954), we reverse the
order, reinstate the petition, and remt the matter to Suprene Court
for a hearing on the petition.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



