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Appeal from an order of the Onondaga County Court (Walter W
Haf ner, Jr., A J.), dated Novenber 4, 2016. The order determ ned that
defendant is a level two risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by determi ning that defendant is a
| evel one risk pursuant to the Sex O fender Registration Act and as
nodi fied the order is affirnmed w thout costs.

Menorandum  Def endant appeals from an order determ ning that he
is alevel two risk pursuant to the Sex O fender Registration Act
([ SORA] Correction Law 8 168 et seq.). W agree with defendant that
the People failed to prove by the requisite clear and convincing
evi dence that he had a history of al cohol and drug abuse (see
generally 8 168-d [3]). W thus conclude that County Court erred in
assessing 15 points on the risk assessnent instrunent (RAlI) for risk
factor 11 and that defendant’s score on the RAI nust be reduced from
85 to 70, rendering hima presunptive |evel one risk. W therefore
nodi fy the order accordingly.

The SORA Ri sk Assessnent Guidelines and Cormentary for risk
factor 11 state in relevant part that “[a]l cohol and drug abuse are

hi ghly associated with sex offending . . . The guidelines reflect this
fact by adding 15 points if an offender has a substance abuse history
It is not neant to include occasional social drinking. In

i nstances where the offender abused drugs and/or al cohol in the

di stant past, but his nore recent history is one of prolonged
abstinence, the . . . court may choose to score zero points in this
category” (Sex O fender Registration Act: Ri sk Assessnent QGuideli nes
and Comrentary at 15 [2006]). At the SORA hearing, the People
present ed evidence that defendant drank one can of beer each nonth.
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We agree with defendant that such evidence was insufficient to warrant
t he assessnent of points under risk factor 11 (see People v Pal ner, 20
NY3d 373, 378-379 [2013]). The People also presented evi dence that
def endant snoked mari huana in his teenage years and early twenties,

but thereafter participated in a drug treatnent program and, at the
time of the presentence interview, had not snoked mari huana for four
years. W agree with defendant that the People s evidence established
that his recent history of drug use was one of prol onged abstinence
and was also insufficient to warrant the assessnent of points under
risk factor 11 (see People v Faul, 81 AD3d 1246, 1248 [4th Dept 2011];
People v Wl bert, 35 AD3d 1220, 1221 [4th Dept 2006]; People v
Abdul | ah, 31 AD3d 515, 516 [2d Dept 2006]).

In light of our determ nation, defendant’s remaining contentions
are academ c
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