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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

W LLI AM M DDLEBROOKS, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO ( BARBARA J. DAVIES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (M chael F.
Pietruszka, J.), rendered January 30, 2012. The judgnment convicted
def endant, upon his plea of guilty, of robbery in the first degree
(three counts) and robbery in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant was convi cted upon his plea of guilty of,
inter alia, three counts of robbery in the first degree (Penal Law
§ 160.15 [4]) and, as a condition of the plea, validly waived his
right to appeal (see generally People v Lopez, 6 NY3d 248, 256
[2006]). On a prior appeal fromthe judgnment, we concl uded that
County Court did not err in failing to make any yout hful offender
determ nati on because, having been convicted of an arnmed fel ony,
def endant was eligible to be adjudicated a youthful offender only if
the court determ ned that one or nore of the CPL 720.10 (3) factors
were present, and defendant had of fered no evidence of the presence of
t hose factors (People v M ddl ebrooks, 117 AD3d 1445, 1446-1447 [4th
Dept 2014]). The Court of Appeals reversed our order, holding in
pertinent part that, “when a defendant has been convicted of an arned
felony . . . pursuant to CPL 720.10 (2) (a) (ii) . . . , and the only
barrier to his or her youthful offender eligibility is that
conviction, the court is required to determ ne on the record whet her
the defendant is an eligible youth by considering the presence or
absence of the factors set forth in CPL 720.10 (3)” (People v
M ddl ebr ooks, 25 Ny3d 516, 527 [2015]). Upon remttal, County Court
determ ned on the record that defendant was not an eligible youth
because neither of the factors set forth in CPL 720.10 (3) was present
in this case and, therefore, that defendant is not eligible for a
yout hf ul of f ender adj udi cati on.
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Al t hough the valid waiver of the right to appeal did not
foreclose review of the court’s initial failure to consider
defendant’s eligibility for adjudication as a youthful offender, the
wai ver forecl oses defendant’s challenge to the court’s discretionary
determ nation that defendant is not an eligible youth inasnuch as the
court considered the CPL 720.10 (3) factors on the record before
continuing the sentence (see People v Pacherille, 25 Ny3d 1021, 1024
[ 2015] ; People v Simons, 159 AD3d 1270, 1271 [3d Dept 2018]; People v
King, 151 AD3d 1651, 1652 [4th Dept 2017], |v denied 30 NY3d 951
[2017]). The valid waiver of the right to appeal also forecloses
revi ew of defendant’s request that we exercise our interest of justice
jurisdiction to determne that the CPL 720.10 (3) factors exist and to
adj udi cate him a yout hful offender (see People v Torres, 110 AD3d
1119, 1119 [3d Dept 2013], |v denied 22 NY3d 1044 [2013]; People v
Wl son, 306 AD2d 212, 212 [1st Dept 2003], Iv denied 100 Ny2d 646
[ 2003] ; see generally Lopez, 6 NY3d at 255).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



