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Appeal froma judgnent of the Cattaraugus County Court (Ronald D
Ploetz, J.), rendered March 7, 2016. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree,
tanpering with physical evidence and crim nal possession of a weapon
in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the law by directing that the sentence inposed
on count five of the indictnment shall run concurrently with the
sent ence i nposed on count two of the indictnent, and as nodified the
judgment is affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
following a jury trial of nmurder in the second degree (Penal Law
8§ 125.25 [1]), tanpering with physical evidence (8 215.40 [2]), and
crimnal possession of a weapon in the second degree (8 265.03 [1]
[b]). Viewing the evidence in the |ight nost favorable to the People
(see People v Contes, 60 NY2d 620, 621 [1983]), we conclude that the
evidence is legally sufficient to support the conviction.

Wth respect to the conviction of nmurder in the second degree,
t he Peopl e presented a witness who testified that defendant directed
the witness to pick up the victimand drive the victim defendant, and
another witness to a renote | ocation, and that defendant and the
victimwere outside the vehicle when the victimwas shot and kill ed.
Al t hough there was conflicting testinony whether additional persons
were present with defendant and the victimat the tinme of the
shooting, at |least one witness testified that the only two individuals
outside of the vehicle at the tine of the shooting were the victimand
defendant. That defendant was present at the scene was al so supported
by DNA evidence. A witness also testified that defendant attenpted to
conceal the victims body after the shooting. Thus, contrary to
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defendant’s contention, the evidence is legally sufficient to
establish that defendant fatally shot the victim (see generally People
v Green, 74 AD3d 1899, 1900 [4th Dept 2010], lv denied 15 NY3d 852
[2010]), and that defendant did so with an intent to kill (see
general ly People v Broadnax, 52 AD3d 1306, 1307 [4th Dept 2008], Iv
deni ed 11 NY3d 830 [2008]). Moreover, County Court charged the jury
that it could find defendant guilty on a theory of accessoria
liability (see People v Meehan, 229 AD2d 715, 718 [3d Dept 1996], Iv
deni ed 89 Ny2d 926 [1996]) and, even if the evidence is insufficient
to establish that defendant shot and killed the victim there is
sufficient evidence that he at |east “shared a ‘comunity of purpose’
with” the shooter (People v Allah, 71 NY2d 830, 832 [1988]; see People
v Val dez, 170 AD2d 190, 190 [1st Dept 1991], Iv denied 77 NY2d 1001

[ 1991], reconsideration denied 78 NY2d 976 [1991]). W therefore
conclude that there is sufficient evidence whereby “the jury .

could fairly find that defendant either shot [the victim or .o
participated in the planning to kill himand shared the intent of the
shooter to do so” (People v Whatl ey, 69 Ny2d 784, 785 [1987]).

Def endant contends that the evidence is legally insufficient to
establish that he commtted tanpering with physical evidence inasnuch
as the People failed to establish that defendant successfully hid the
victims body. W reject that contention. “Regardless of whether the
def endant is successful in suppressing the evidence, once an act of
conceal ment is conpleted with the requisite nens rea, the offense of
tanperi ng has been conmtted” (People v Eagl esgrave, 108 AD3d 434, 434
[ 1st Dept 2013], |v denied 21 Ny3d 1073 [2013]; see People v Hafeez,
100 Ny2d 253, 259-260 [2003]). Here, the evidence the People
subm tted established that defendant directed the codefendant to exit
the vehicle to hel p himdispose of the body and that defendant and the
codef endant, after donning gloves, lifted the body over a guardrai
and deposited it in a grassy area on the other side. That evidence is
sufficient to establish that defendant conpleted an act of conceal nent
with the requisite nens rea, notwi thstanding the fact that, in the
[ ight of day, the body remai ned visible.

We al so conclude that the evidence is legally sufficient with
respect to defendant’s conviction of crimnal possession of a weapon
in the second degree. The People presented testinony establishing
t hat def endant possessed a |oaded firearmand intentionally fired it
at the victim(see e.g. People v CGonzal ez, 193 AD2d 360, 361 [1lst Dept
1993]; People v Cola, 136 AD2d 557, 557 [2d Dept 1988], |v denied 71
NY2d 893 [1988]).

Furthernore, viewing the evidence in light of the elenents of the
crinmes as charged to the jury (see People v Danielson, 9 NY3d 342, 349
[ 2007] ), we conclude that the verdict is not agai nst the weight of the
evi dence (see generally People v Bl eakl ey, 69 Ny2d 490, 495 [1987]).
Even assum ng, arguendo, that a different verdict woul d not have been
unr easonabl e, we cannot conclude “ ‘that the jury failed to give the
evi dence the weight it should be accorded” ” (People v Ray, 159 AD3d
1429, 1430 [4th Dept 2018], |v denied 31 NY3d 1086 [2018]; see
general ly Bl eakl ey, 69 Ny2d at 495). To the extent that defendant
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contends that the People s witnesses were not credible, “the jury was
in the best position to assess the credibility of the w tnesses”
(People v Chelley, 121 AD3d 1505, 1506 [4th Dept 2014], |v denied 24
NY3d 1218 [2015], reconsideration denied 25 NY3d 1070 [2015] [internal
guotation marks omtted]), and we perceive no reason to reject the
jury’'s credibility determ nations.

Def endant’ s contention that the court erred in denying his notion
for a mstrial is without nmerit, and the court did not abuse its
di scretion in denying the notion (see People v Otiz, 54 Ny2d 288, 292
[ 1981]; People v Garner, 145 AD3d 1573, 1574 [4th Dept 2016], |v
deni ed 29 NY3d 1031 [2017]). The court instructed the jury to
di sregard any nonresponsive answers of the witness (see People v
Johnson, 118 AD3d 1502, 1503 [4th Dept 2014], Iv denied 24 NY3d 1120
[ 2015]), and the court repeatedly adnoni shed the witness to stop
gi vi ng nonresponsi ve answers. Contrary to defendant’s further
contention, the court did not abuse its discretion in sustaining the
prosecutor’s objection that defense counsel’s line of questioning was
repetitive and in intervening thereafter to nove the cross-exam nation
al ong (see People v Riddick, 251 AD2d 517, 518 [2d Dept 1998], Iv
deni ed 92 Ny2d 951 [1998]; see also People v Mles, 157 AD3d 641, 642
[ 1st Dept 2018], Iv denied 31 NYy3d 1015 [2018]; see generally Del aware
v Van Arsdall, 475 US 673, 679 [1986]).

Def endant’ s contentions regardi ng prosecutorial m sconduct are
unpreserved for our review (see People v Machado, 144 AD3d 1633, 1635
[4th Dept 2016], |v denied 29 NYy3d 950 [2017]; People v Love, 134 AD3d
1569, 1570 [4th Dept 2015], lv denied 27 NY3d 967 [2016]; People v
Smth, 32 AD3d 1291, 1292 [4th Dept 2006], |v denied 8 NY3d 849
[2007]). In any event, we conclude that defendant’s contentions are
W thout nmerit inasnuch as “none of the alleged m sconduct by the
prosecutor was so egregious as to deprive defendant of a fair trial”
(People v Swan, 126 AD3d 1527, 1527 [4th Dept 2015], |v denied 26 Ny3d
972 [2015]; see People v Everson, 158 AD3d 1119, 1122 [4th Dept 2018],
| v deni ed 31 Ny3d 1081 [2018], reconsideration denied 31 Ny3d 1147
[ 2018]).

The record is insufficient to establish that defendant’s tria
was affected by an alleged violation of defendant’s right to counsel
on the ground that |aw enforcement officers Iistened to at |east three
phone calls between defendant and defense counsel, or that defense
counsel was ineffective for failing to seek a hearing on that natter.
Al t hough the conduct of those | aw enforcenent officers is alarmng,
t he appropriate vehicle for challenging that conduct is a CPL 440.10
notion i nasmuch as defendant’s contention concerns matters outside the
record on appeal (see People v McLean, 15 NY3d 117, 121 [2010]).

W agree with defendant, however, that the sentence is illega
insofar as the court directed that the sentence inposed for crimna
possessi on of a weapon in the second degree shall run consecutively to
t he sentence inposed for nmurder in the second degree (see People v
Ransey, 59 AD3d 1046, 1048 [4th Dept 2009], |v denied 12 NY3d 858
[ 2009] ; People v Fuentes, 52 AD3d 1297, 1300 [4th Dept 2008], Iv
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denied 11 Ny3d 736 [2008]). As the People correctly concede, “the
sentence on the nurder conviction should run concurrently with the
sentence on the weapon possession conviction that requires unl awf ul
intent (Penal Law 8 265.03 [1] [b]), because the latter offense was
not conplete until defendant shot the victin{]” (People v Service, 126
AD3d 638, 639 [1st Dept 2015], Iv denied 27 Ny3d 1006 [2016]; see
People v Wight, 19 NY3d 359, 363 [2012]; People v Houston, 142 AD3d
1397, 1399 [4th Dept 2016], |v denied 28 NY3d 1146 [2017]). W
therefore nodify the judgnent accordingly. As nodified, the sentence
is not unduly harsh or severe.

We have consi dered defendant’s remai ni ng contention, and concl ude
that it does not warrant reversal or further nodification of the
j udgnent .

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



