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Appeal froma judgnent of the Suprene Court, Erie County (Tinothy
J. Walker, A J.), entered March 3, 2017. The judgnent, inter alia,
di sm ssed defendant’s counterclai ns.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff commenced this action seeking damages for,
inter alia, breach of an enploynent agreenent. The case proceeded to
trial, and the jury found in favor of plaintiff and awarded him
damages in the amount of $400,000. W reject defendant’s contention
that Suprene Court erred in denying its posttrial notion to set aside
the verdict as against the weight of the evidence. It is well settled
that a verdict may be set aside as agai nst the weight of the evidence
only if “the evidence so preponderate[d] in favor of the [defendant]
that [the verdict] could not have been reached on any fair
interpretation of the evidence” (Lolik v Big V Supermarkets, 86 Ny2ad
744, 746 [1995] [internal quotation marks omtted]), and that is not
t he case here.

We reject defendant’s further contention that the court erred in
its evidentiary rulings. The court acted within its discretion in
determ ning that certain evidence would be cunul ative to ot her
evi dence or would confuse the jury (see generally Feldsberg v
Ni t schke, 49 Ny2d 636, 643 [1980]). W also reject defendant’s
contention that the court erred in dismssing its counterclainms. Wth
respect to the fraud counterclaimin particular, such a claimhas a
scienter elenent (see Barrett v Grenda, 154 AD3d 1275, 1277 [4th Dept
2017]). Inits verified answer to the second anended conpl ai nt,
defendant alleged that, at the tinme of the fraudul ent acts, plaintiff
knew t hat defendant’s sol e sharehol der was i nconpetent. The court
properly dism ssed that counterclaimon the ground that defendant
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failed to prove at trial that plaintiff knew that the person was
i nconpet ent .

Contrary to defendant’s contention, the danages award is
supported by the evidence (see Romano v Basicnet, Inc., 238 AD2d 910,
911 [4th Dept 1997]). Defendant’s contention that it was denied a
fair trial by the summation of plaintiff’s counsel is largely
unpreserved for our review (see Short v Daloia, 70 AD3d 1384, 1384-
1385 [4th Dept 2010]). To the extent that it is preserved for our
review, we conclude that, even assum ng, arguendo, that counsel’s
reference to the dism ssal of the counterclains was inproper, it was
not so prejudicial as to deprive defendant of a fair trial (see
Guthrie v Overnyer, 19 AD3d 1169, 1171 [4th Dept 2005]). W have
exam ned defendant’s remai ning contentions and conclude that they are
w thout nerit.

Entered: June 8, 2018 Mark W Bennett
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