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Appeal from an anended order of the Supreme Court, Chautauqua
County (Eugene F. Pigott, Jr., J.), entered Septenber 20, 2017. The
anended order denied the notion of defendants Kennedy/ Town of Pol and
and Town of Pol and H ghway Departmnent for summary judgnent dism ssing
t he conpl ai nt.

It is hereby ORDERED t hat the amended order so appealed fromis
unani nously nodified on the law by granting in part the notion of
def endant s Kennedy/ Town of Pol and and Town of Pol and H ghway
Department and di sm ssing the conpl aint agai nst them except to the
extent that the conplaint, as anplified by the bill of particulars,
all eges that they were negligent in failing to install guiderails at
the relevant intersection, and as nodified the anended order is
affirmed w t hout costs.

Menorandum Plaintiff commenced this action as plenary guardi an
of Joseph L. Martin, Jr., an incapacitated person, seeking damages for
injuries sustained by Martin in a single-vehicle accident at the
i ntersection of Hartnman Road and Stone Road in the Town of Pol and.
Martin was a passenger in the vehicle, which failed to stop at the
i ntersection, continued across the street, went down an enbanknent,
struck a tree, and cane to rest in a creek.

Suprene Court properly denied that part of the notion of
Kennedy/ Town of Pol and and Town of Pol and Hi ghway Depart nment
(defendants) for sunmmary judgnment di sm ssing the conplaint against
theminsofar as the conplaint, as anplified by the bill of
particul ars, alleged that defendants were negligent in failing to
install guiderails at the intersection. “A municipality has a duty to
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maintain its roads in a reasonably safe condition ‘in order to guard
agai nst contenpl ated and foreseeable risks to notorists,’ including
risks related to a driver’s negligence or m sconduct” (Stiggins v Town
of N. Dansville, 155 AD3d 1617, 1618 [4th Dept 2017]). Defendants
submitted evidence in support of their notion tending to establish
that they had notice of prior simlar accidents at the intersection,
whi ch created an issue of fact whether they were negligent in failing
to provi de adequate protection against a known dangerous condition by
installing guiderails (see Gllooly v County of Onondaga, 168 AD2d
921, 922 [4th Dept 1990]; Posman v State of New York, 117 AD2d 915,
917 [3d Dept 1986]; see also Popolizio v County of Schenectady, 62
AD3d 1181, 1182-1183 [3d Dept 2009]).

W agree with defendants, however, that the court erred in
denying that part of their notion for summary judgnent dism ssing the
conplaint to the extent that the conplaint, as anplified by the bil
of particulars, alleges other theories of defendants’ negligence.

Def endants net their initial burden with respect to those other
theories, and plaintiff either did not oppose those portions of the
notion, thus inplicitly conceding defendants’ entitlenent to sunmary
j udgnment on those grounds (see Hagenbuch v Victoria Wods HOA Inc.,
125 AD3d 1520, 1521 [4th Dept 2015]), or failed to raise an issue of
fact precluding summary judgnent (see generally Alvarez v Prospect
Hosp., 68 Ny2d 320, 324 [1986]). W therefore nodify the anended
order accordingly.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



