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PRESENT: CENTRA, J.P., DEJOSEPH, NEMOYER, AND CURRAN, JJ.

I N THE MATTER OF RYAN VST, PETI TI ONER
\% MVEMORANDUM AND ORDER
STATE UNI VERSI TY OF NEW YORK AT BUFFALO,

OFFI CE OF VI CE PRESI DENT FOR STUDENT AFFAI RS,
RESPONDENT.

RI CHARD L. SULLI VAN, BUFFALO, FOR PETI TI ONER

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (ALLYSON B. LEVI NE OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Suprenme Court, Erie County [John L
M chal ski, A. J.], entered March 9, 2017) to annul a determ nation of
respondent. The determination, inter alia, found that petitioner had
nonconsensual sex wth another student and placed hi mon persona non
grata status.

It is hereby ORDERED that the determ nation is unani nously
annul l ed without costs, the petition is granted, and respondent is
directed to expunge all references to this matter frompetitioner’s
school record.

Menorandum In this CPLR article 78 proceeding transferred to
this Court pursuant to CPLR 7804 (g), petitioner seeks to annul a
determ nation of respondent that petitioner had nonconsensual sex with
anot her student (conplainant) based on conplainant’s all eged
i ncapaci tation. Respondent sanctioned petitioner by placing himon
persona non grata status, barring himfromthe coll ege canpus, and
making a notation of a disciplinary violation on petitioner’s academc
transcript. This Court may revi ew whether “the determ nati on nmade as
a result of a hearing held, and at which evidence was taken, pursuant
to direction by lawis, on the entire record, supported by substantia
evi dence” (CPLR 7803 [4]; see Matter of Haug v State Univ. of N Y. at
Pot sdam 149 AD3d 1200, 1201 [3d Dept 2017]). “Substantial evidence”
is defined as “such rel evant proof as a reasonable nmnd may accept as
adequate to support a conclusion or ultimate fact” (Matter of Ridge
Rd. Fire Dist. v Schiano, 16 NY3d 494, 499 [2011]). W concl ude that
respondent’s determination that the conpl ainant | acked the ability to
consent because of her incapacitation is not supported by substantia
evi dence. The conplainant’s testinony at the disciplinary hearing
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contradicted her version with respect to the sequence of events nade
in her statenent to the Buffal o Police Departnent, which statenent was
t he nost contenporaneous to the incident. Moreover, the affidavit and
testimony of the witness who was with the conplai nant the norning
following the incident was consistent with the conplainant’s earlier
version of the sequence of events, which establishes that she could
not have been incapacitated at the tinme of the incident. Thus,
considering the record as a whole, respondent’s determ nation is not
supported by substantial evidence and nust be annulled (see 300

G amat an Ave. Assoc. v State Div. of Human Rights, 45 Ny2d 176, 181

[ 1978]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



