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Appeal froma judgnent of the Suprene Court, Monroe County
(Francis A Affronti, J.), rendered January 14, 2014. The judgment
convi cted defendant, upon a jury verdict, of nurder in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
nodi fied on the | aw by reduci ng the conviction of nmurder in the first
degree under the first count of the indictnment to nurder in the second
degree (Penal Law 8 125.25 [1]) and vacating the sentence inposed on
that count and as nodified the judgnent is affirned, and the matter is
remtted to Suprenme Court, Mnroe County, for sentencing on that
convi cti on.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of murder in the first degree (Penal Law § 125.27
[1] [a] [vii]; [b]). The charges arose fromthe shooting death of the
victimduring a home invasion robbery. Defendant contends that the
evidence is legally insufficient to support his conviction because
there is no evidence fromwhich the jury could have concl uded that he
fired the shots that killed the victim W agree. To support a
conviction of nurder in the first degree under Penal Law 8§ 125.27 (1)
(a) (vii), the People were required to establish beyond a reasonabl e
doubt that defendant intentionally caused the victins death during
the comm ssion of a crine enunerated in the statute, such as a robbery
or burglary in the first degree. A conviction under subparagraph
(vii) cannot be based on acconplice liability under section 20. 00,
“unl ess the defendant’s crimnal liability . . . is based upon the
def endant havi ng commanded anot her person to cause the death of the
victimor intended victini (8 125.27 [1] [a] [vii]). Here, the jury
was never presented with the command theory of liability, but was
i nstead expressly instructed in response to a jury note that, to
convi ct defendant of nurder in the first degree, it would have to
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determ ne that defendant “pulled the trigger hinself.”

View ng the evidence in the |light nost favorable to the Peopl e,
we conclude that no rational trier of fact could have found beyond a
reasonabl e doubt that defendant shot the victim (see People v Gassi,
92 Ny2d 695, 697 [1999]; see al so People v Reed, 22 NY3d 530, 534
[ 2014]). Here, the evidence established that defendant’s girlfriend
was al so inside the victims house with defendant at the tine when the
victimis believed to have been shot, but the People presented no
evi dence what soever with respect to the series of events inside the
home or with respect to who ultimately “pulled the trigger” against
the victim The People’s evidence agai nst defendant with respect to
the act of the shooting itself consisted of scant and weak
circunstantial evidence (see generally People v Benzinger, 36 Ny2d 29,

32 [1974]), i.e., that defendant stated that he did not want any

“l oose ends” and so “everybody . . . involved would have to be
elimnated,” that defendant subsequently threatened his cousin with
the rifle used in the killing, and that the same rifle was found in

def endant’ s possession at the tine of defendant’s arrest, three days
after the crime. Although we agree with our dissenting coll eagues
that “the fact that no one saw [defendant] fire the shot[s] that
killed the victimdoes not render the evidence legally insufficient”
(People v Moore [appeal No. 2], 78 AD3d 1658, 1659 [4th Dept 2010]),
we are conpelled to conclude that the People s evidence is legally
insufficient to establish that defendant was the shooter, and thus the
People failed to prove beyond a reasonabl e doubt that defendant is
guilty of nmurder in the first degree (see generally People v Bl eakl ey,
69 Ny2d 490, 495 [1987]).

Def endant correctly concedes, however, that the People presented
legally sufficient evidence to establish his guilt beyond a reasonabl e
doubt of either formof nurder in the second degree charged to the
jury as lesser included offenses of nmurder in the first degree (see
Penal Law 8§ 125.25 [1], [3]). W therefore nodify the judgnent by
reduci ng the conviction of nurder in the first degree under count one
of the indictrment to nurder in the second degree (8 125.25 [1]) and
vacating the sentence i nposed on that count (see CPL 470.15 [2] [a]),
and we remt the matter to Suprene Court for sentencing on that
conviction (see CPL 470.20 [4]).

Contrary to defendant’s further contention, the record as a whole
denonstrates that the court did not unjustifiably deny his request to
wai ve counsel so that he could represent hinself at trial (see People
v Providence, 2 Ny3d 579, 580-581 [2004]; see al so People v Ml one,
119 AD3d 1352, 1353 [4th Dept 2014], |v denied 24 Ny3d 1003 [2014]).
“I'A] trial court nmust be satisfied that a defendant’s wai ver [of the
right to counsel] is unequivocal, voluntary and intelligent; otherw se
the waiver will not be recognized as effective” (People v Smth, 92
NY2d 516, 520 [1998]; see generally People v Arroyo, 98 Ny2d 101, 103
[ 2002] ; People v McIintyre, 36 Ny2d 10, 16-17 [1974]). Here, the court
conducted a “sufficiently searching inquiry” to determ ne whet her
def endant “appreci ate[d] the dangers and di sadvant ages of giving up
the fundanental right to counsel,” and we conclude that the court
properly determ ned that defendant’s waiver did not satisfy the
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rigorous requirenents (Smth, 92 Ny2d at 520 [internal quotation marks
omtted]).

Finally, we reject defendant’s contention that the court abused
its discretion in denying his pro se supplenental notion to suppress
evidence. Contrary to defendant’s contention, his attorney had
previously nmade a request for the sanme relief several nonths earlier
and the court denied that earlier application. Inasnuch as the record
does not support a finding “that additional pertinent facts ha[d] been
di scovered by the defendant which he could not have discovered with
reasonabl e diligence before the determ nation of the notion,” we
conclude that the court properly denied the supplenental notion (CPL
710.40 [4]; see People v Fuentes, 53 Ny2d 892, 894 [1981]).

Al'l concur except WHaLEN, P.J., and WnNsLow J., who di ssent and
vote to affirmin the foll owi ng nenorandum W respectfully dissent.
We disagree with the determ nation of our coll eagues that there is no
evi dence from which the jury could have concluded that defendant shot
the victim W conclude that the conviction is supported by legally
sufficient evidence and that the verdict is not against the weight of
t he evidence, and we would therefore affirmthe judgnent.

The evi dence established, inter alia, that the victim who |ived
next door to defendant’s famly nmenbers, was found in a public park
wi th two gunshot wounds to her head approximately one week after
defendant intimated to his cousin that he was going to kill the
victim Defendant was observed | eaving the victims honme with a box
of items shortly after the tine when the victimis believed to have
been shot, and historical |ocation information froma gl obal
positioning systemtracking device that was on defendant’s body as a
condition of his parole supervision established that defendant had
been at both the victinis residence and the park where her body was
di scarded. Further, defendant was found to be in possession of the
suspected nurder weapon, a rifle, when he was arrested three days
after the victimwas kill ed.

Al t hough, as the najority notes, there is evidence that
defendant’s girlfriend was also inside the victims house with
defendant at the tine when the victimis believed to have been kill ed,
there is no evidence to suggest that defendant’s girlfriend, in
contrast to defendant, had a plan to “elimnate” the victimor even
touched the nmurder weapon, let alone used it to threaten or intimdate
anyone. Defendant, on the other hand, used the rifle to threaten his
cousin and continued to possess it until he junped out of the vehicle
that had belonged to the victimwhile fleeing fromthe police, and we
concl ude that such conduct is “relevant in establishing . . . the
identity of the [shooter] in this circunstantial evidence case”
(People v Ganbl e, 18 NY3d 386, 398 [2012], rearg denied 19 Ny3d 833
[ 2012] ; see People v Perez, 173 AD2d 162, 163 [1st Dept 1991], Iv
deni ed 78 Ny2d 925 [1991]).

View ng the evidence in the light nost favorable to the Peopl e,
as we nust, we conclude that there is sufficient circunstantia
evi dence fromwhich the jury could have rationally excl uded
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alternative explanations and determ ned that defendant was the person
who shot the victim (see People v Reed, 22 Ny3d 530, 534-535 [2014],
rearg denied 23 NYy3d 1009 [2014]; People v More [appeal No. 2], 78
AD3d 1658, 1659 [4th Dept 2010]). Although the majority recognizes
that “the fact that no one saw defendant fire the shots that killed
the victimdoes not render the evidence legally insufficient,” the
maj ority neverthel ess seens to conclude that the evidence is legally
i nsufficient because no one saw defendant pull the trigger. |In our

vi ew, defendant’s incul patory statenents and his continui ng possessi on
and use of the rifle in the days after the nurder and i nmedi ately
prior to his apprehension by police provided probative circunstantia
evi dence of his identity as the shooter, and we disagree with the
majority’ s characterization of such evidence as “scant and weak.” W
further conclude that, when viewed in light of the elenents of the
crinme as charged to the jury (see People v Danielson, 9 NY3d 342, 349
[ 2007] ), the verdict is not against the weight of the evidence (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495 [1987]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



