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\% MVEMORANDUM AND ORDER

MATTHEW M EDWARDS, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU COF BUFFALO, | NC., BUFFALO (Tl MOTHY P. MJRPHY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRI CT ATTORNEY, ALBI ON (KATHERI NE K. BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ol eans County Court (Janes P.
Punch, J.), rendered February 29, 2016. The judgnment convicted
def endant, upon a jury verdict, of rape in the second degree (13
counts), crimnal sexual act in the second degree (13 counts) and
endangering the welfare of a child.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of, inter alia, 13 counts each of rape in the
second degree (Penal Law 8§ 130.30 [1]) and crimnal sexual act in the
second degree (8 130.45 [1]). Defendant failed to preserve for our
review his contention that the indictnment was nmultiplicitous (see
People v Quinn, 103 AD3d 1258, 1258 [4th Dept 2013], |v denied 21 NY3d
946 [2013]), and duplicitous (see People v Becoats, 17 Ny3d 643, 650-
651 [2011], cert denied 566 US 964 [2012]). W decline to exercise
our power to review that contention as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]).

Def endant al so failed to preserve for our review his contention
that the conviction is not supported by legally sufficient evidence
i nasmuch as his notion for a trial order of dism ssal was not
specifically directed at the grounds advanced on appeal, and we al so
note in any event that he failed to renew his notion after presenting
evi dence (see People v Ronan, 85 AD3d 1630, 1630 [4th Dept 2011], Iv
denied 17 NY3d 821 [2011]). Viewing the evidence in light of the
el ements of the crinmes as charged to the jury (see People v Dani el son,
9 NY3d 342, 349 [2007]), we reject defendant’s further contention that
the verdict is against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495 [1987]). Wth respect to the
credibility of the victim we note that her testinony “was not so
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i nconsi stent or unbelievable as to render it incredible as a matter of
| aw’ (People v Black, 38 AD3d 1283, 1285 [4th Dept 2007], |v denied 8
NY3d 982 [2007]). Issues of credibility are primarily for the jury’'s
determi nation (see People v Wtherspoon, 66 AD3d 1456, 1457 [4th Dept
2009], |v denied 13 NY3d 942 [2010]), and we see no basis for
disturbing the jury’'s credibility determ nations in this case.

Def endant contends that he was denied effective assistance of
counsel based on counsel’s failure to object to alleged prosecutoria
m sconduct on summation. W reject that contention. Mst of the
al | eged instances of m sconduct were fair comment on the evidence and
fair response to defense counsel’s summati on (see People v Redfield,
144 AD3d 1548, 1550 [4th Dept 2016], |v denied 28 NY3d 1187 [2017])
and, to the extent that the prosecutor made i nappropriate renmarks, we
conclude that they were “not so pervasive or egregious as to deprive
defendant of a fair trial” (People v Young, 153 AD3d 1618, 1620 [4th
Dept 2017], |v denied 30 NY3d 1065 [2017]). We therefore concl ude
t hat defense counsel’s failure to object to the alleged instances of
prosecutorial m sconduct did not constitute ineffective assistance of
counsel (see People v Blair, 121 AD3d 1570, 1571 [4th Dept 2014]).
Finally, the sentence is not unduly harsh or severe.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



