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Appeal from a judgment of the Onondaga County Court (Thomas J.
Mller, J.), rendered May 1, 2014. The judgnent convicted defendant
upon a jury verdict of, inter alia, use of a child in a sexua
performance (four counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously nodified on the | aw by reversing those parts convicting
def endant of use of a child in a sexual perfornmance under counts one
and two of the indictnent and di sm ssing those counts of the
i ndictrment, and as nodified the judgnent is affirned.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon a jury verdict of, inter alia, four counts of use
of a child in a sexual performance (Penal Law 8 263.05). In appea
No. 2, defendant appeals from a judgnment convicting himupon his plea
of guilty of grand larceny in the third degree (8 155. 35).

W note at the outset that we dism ss the appeal fromthe
judgment in appeal No. 2 because defendant raises no contentions with
respect thereto (see generally People v Mnem er, 124 AD3d 1408, 1408
[4th Dept 2015]).

W agree with defendant in appeal No. 1 that County Court erred
in denying his notion for a trial order of dism ssal with respect to
counts one and two of the indictnent, both charging himw th use of a
child in a sexual performance, on the ground that the indictnent
failed to provide defendant with sufficient notice of the tinme periods
during which he allegedly comnmtted those acts (see People v Keindl,
68 NY2d 410, 419 [1986]; People v Bennett, 57 AD3d 688, 690-691 [2d
Dept 2008], |v denied 12 NY3d 781 [2009]; People v Aaron V., 48 AD3d
1200, 1201 [4th Dept 2008], |lv denied 10 NY3d 955 [2008]). W
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therefore nodify the judgnent accordingly. View ng the evidence in
[ight of the elenents of the crinme of use of a child in a sexua
performance as charged to the jury (see People v Danielson, 9 NY3d
342, 349 [2007]), we reject defendant’s further contention that the
verdict with respect to the third and fourth counts of the indictnent
is agai nst the weight of the evidence (see generally People v

Bl eakl ey, 69 NY2d 490, 495 [1987]).

Finally, we reject defendant’s contention that he was denied the
right to effective assistance of counsel. The record establishes that
defense counsel, inter alia, made clear and cogent openi ng and cl osing
statenents, pursued a legitimate strategy of attenpting to cast the
entirety of the victins’ testinony as vague and overbroad in an
attenpt to convince the jury that none of it could be believed, and
conduct ed neani ngful cross-exam nation of the People’ s w tnesses.
Viewi ng the evidence, the law and the circunstances of this case, in
totality and as of the time of the representation, we conclude that
def endant recei ved nmeani ngful representation (see generally People v
Bal di, 54 Ny2d 137, 147 [1981]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



