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Appeal from a judgnment of the Jefferson County Court (Kim H
Martusewi cz, J.), rendered Decenber 21, 2015. The judgnent convicted
def endant, upon his plea of guilty, of course of sexual conduct
against a child in the first degree and rape in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the law, the plea and wai ver of indictnent are
vacated, the superior court information is dism ssed and the matter is
remtted to Jefferson County Court for proceedi ngs pursuant to CPL
470. 45.

Menorandum  Def endant appeals froma judgnent convicting him
upon a plea of guilty of course of sexual conduct against a child in
the first degree (Penal Law 8 130.75 [1] [b]) and rape in the third
degree (8 130.25 [2]). In a prior appeal, we reversed the judgnment of
conviction, determning that the superior court information (SCl) was
jurisdictionally defective inasnuch as defendant had been charged
with, inter alia, a class A felony and thus could not validly waive
i ndi ctment or consent to be prosecuted by an SCI (People v Priest, 130
AD3d 1489 [4th Dept 2015]). W thus vacated the plea and wai ver of
i ndi ctment and di smssed the SCI, noting that “ ‘the People my
present the case to the [g]lrand [j]Jury ” (id. at 1489).

On remttal, the People did not present the case to a grand jury
but, rather, made a second attenpt to proceed by SCI. As the People
correctly concede, the SCI is again jurisdictionally defective
i nasmuch as the felony conpl aint chargi ng defendant with the class A
felony was not dism ssed until after the waiver of indictnent and plea

tothe SCI. As a result, defendant was still “charged” with a class A
fel ony when he wai ved indictnent and consented to be prosecuted by an
SCl. *“Wuere, as here, a defendant is charged with a class A felony,

t he def endant cannot validly waive indictnent or consent to be
prosecuted by a superior court information” (People v Mayo, 21 AD3d
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1316, 1316-1317 [4th Dept 2005]; see CPL 195.10 [1] [Db]; People v
Truel uck, 88 NY2d 546, 551 [1996]; Priest, 130 AD3d at 1489). W
therefore vacate defendant’s plea and his waiver of indictnment, and we
dism ss the SCI, noting again that “ ‘the People nay present the case
tothe [g]lrand [j]Jury’ 7 (Priest, 130 AD3d at 1489).

Based on our determ nation, we do not address defendant’s
remai ni ng contentions.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



