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IN THE MATTER OF LAWRENCE PEREZ, PETI Tl ONER
\% MVEMORANDUM AND ORDER
ANTHONY ANNUCCI , COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMVMUNI TY
SUPERVI SI ON, RESPONDENT.

LAWRENCE PEREZ, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Suprenme Court, Seneca County [Dennis F.
Bender, A J.], entered May 9, 2017) to review a determ nati on of
respondent. The determ nation found after a tier Il hearing that
petitioner had violated an inmate rule.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disn ssed.

Menorandum  Petitioner commenced this proceeding seeking to
annul a determnation finding himguilty of violating inmate rule
113.24 (7 NYCRR 270.2 [B] [14] [xiv] [drug use]). Petitioner contends
that the correction officer who performed the urinalysis did not
conply with 7 NYCRR 1020.4 (f) (1) (iii) and respondent’s Directive
No. 4937, both of which concern procedures to be followed in
connection with such testing, and that such nonconpliance requires
annul nent. W note at the outset that, “[Db]ecause the petition did
not raise a substantial evidence issue, Suprene Court erred in
transferring the proceeding to this Court” (Matter of N eves v Goord,
262 AD2d 1042, 1042 [4th Dept 1999]). W neverthel ess address the
issue raised in the interest of judicial econony (see id.).

We reject petitioner’s contention. According to petitioner, the
docunentation for the testing machi ne established that the testing
officer failed to performtwo of the required steps for daily
mai nt enance of the urinalysis machine, as “recomended by the
manuf acturer for the operation of the testing apparatus” (7 NYCRR
1020.4 [f] [1] [iii]). That contention is based on the fact that the
boxes on the mai ntenance checklist for those two itens were not
checked for the day the urinalysis was perforned. Contrary to
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petitioner’s contention, however, “the hearing testinony established
that this om ssion was a clerical error and the [daily] naintenance of
the urinalysis testing nmachine was in fact performed” (Mtter of
WIllians v Annucci, 141 AD3d 1062, 1063 [3d Dept 2016]; see Matter of
Van Dusen v Sel sky, 14 AD3d 979, 979-980 [3d Dept 2005]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



