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IN THE MATTER OF DEAN DEROBERTS, PETI TI ONER
\% MVEMORANDUM AND ORDER

NEW YORK STATE OFFI CE OF CHI LDREN AND FAM LY
SERVI CES, RESPONDENT.

FI NOCCHI O, ENGLI SH & DORN, SYRACUSE (VI NCENT J. FINOCCH O JR, OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (JULIE M SHERI DAN OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnent by order of the Suprenme Court, Onondaga County [Hugh A
Glbert, J.], entered May 23, 2016) to review a determ nati on of
respondent. The determi nation denied petitioner’s request that a
report maintained in the New York State Central Register of Child
Abuse and Maltreatnent, indicating petitioner for maltreatnent, be
amended to unfounded.

It is hereby ORDERED that the determ nation is unani nously
confirmed wi thout costs and the anmended petition is dism ssed.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to annul respondent’s determ nation, nmade after a fair
hearing, that denied his request to anend to unfounded an i ndi cated
report of maltreatnment. The Adm nistrative Law Judge (ALJ) who
presi ded at the hearing recommended that the request be granted, but
t he desi gnee of respondent’s Comm ssioner (Designee) denied the
request. Contrary to petitioner’s contention, the Designee adequately
set forth in his decision his reasons for reaching a decision
different fromthat of the ALJ (see 9 NYCRR 4.131 [IIl] [F]; Matter of
Concerned Citizens of Allegany County v Zagata, 231 AD2d 851, 852 [4th
Dept 1996], |v denied 89 NY2d 814 [1997]). It is well settled that a
designee “ ‘is not required to adhere to the ALJ's findings of fact or
credibility, and [he or she] is free to reach [his or her] own
determ nation, so long as it is supported by substantial evidence in
the record as a whole’ 7 (Matter of Cauthen v New York State Justice
Ctr. for the Protection of People with Special Needs, 151 AD3d 1438,
1439 [3d Dept 2017]; see Matter of Sinpson v Wl ansky, 38 NY2d 391,
394 [1975]). The Designee found that petitioner struck the subject
child five tinmes in the back of the head, causing the child to sustain
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a head injury with nausea, sone doubl e vision, and bal ance i ssues.
Contrary to petitioner’s contention, we conclude that substantial
evi dence supports the determination of maltreatnent (see Matter of
Emerson v New York State Of. of Children & Fam |y Servs., 148 AD3d
1627, 1627 [4th Dept 2017]; Matter of Castilloux v New York State O f.
of Children & Fam |y Servs., 16 AD3d 1061, 1062 [4th Dept 2005], Iv
denied 5 Ny3d 702 [2005]), as well as the determ nation that such
mal treat ment was rel evant and reasonably related to childcare

enpl oynment (see Matter of Dawn M v New York State Cent. Register of
Child Abuse & Maltreatnent, 138 AD3d 1492, 1494 [4th Dept 2016];
Castilloux, 16 AD3d at 1062).
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