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IN THE MATTER OF LAPC LOFTS, LLC
PETI TI ONER- PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER
CI TY OF BUFFALO DEPARTMENT OF ASSESSMENT

AND TAXATI ON, CITY OF BUFFALO AND COUNTY
OF ERIE, RESPONDENTS- DEFENDANTS- RESPONDENTS.

GROSS, SHUMVAN, BRI ZDLE & G LFILLAN, P.C., BUFFALO (JOHN K. ROITARI S CF
COUNSEL), FOR PETI Tl ONER- PLAI NTI FF- APPELLANT.

TI MOTHY A. BALL, CORPORATI ON COUNSEL, BUFFALO ( MELI SSA

SANCHEZ- FERNANDEZ OF COUNSEL), FOR RESPONDENTS- DEFENDANTS- RESPONDENTS
Cl TY OF BUFFALO DEPARTMENT OF ASSESSMENT AND TAXATI ON, AND CI TY OF
BUFFALO.

LI PPES MATHI AS WEXLER FRI EDVAN LLP, BUFFALO (JAMES P. BLENK OF
COUNSEL), FOR RESPONDENT- DEFENDANT- RESPONDENT COUNTY OF ERI E

Appeal from a judgnent (denom nated order) of the Suprene Court,
Erie County (E. Jeannette QOgden, J.), dated Cctober 7, 2016 in a CPLR
article 78 proceeding and declaratory judgnment action. The judgnent
denied the relief sought in the petition/conplaint.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the | aw by vacating the declaration and as
nodi fied the judgment is affirnmed w thout costs.

Menorandum Petitioner-plaintiff (petitioner) purchased an
historic building in Buffalo and converted it into a m xed-use
residential/comrercial facility. Petitioner then applied to
respondent -defendant City of Buffalo (City) for a partial property tax
exenption under RPTL 485-a, which incentivizes m xed-use devel opnent
(485-a exenption). Petitioner sinultaneously applied to respondent -
def endant County of Erie (County) for a partial property tax exenption
under RPTL 444-a, which incentivizes the restoration and adaptive
reuse of historic buildings (444-a exenption). Under the ternms of
petitioner’s applications, the proposed 444-a exenption would be
appl i ed against the property’ s County tax obligations; the proposed
485-a exenption, on the other hand, woul d be applied against the
property’s City tax obligations. |In accordance with |ocal practice,
bot h applications were referred to respondent-defendant City of
Buf fal o Departnent of Assessnent and Taxation (Departnment) for review
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and determ nation

The Departnent granted petitioner’s application for a 485-a
exenption, but it later denied petitioner’s application for a 444-a
exenption. The Departnment cited RPTL 485-a (4) (d) to justify its
determ nation denying petitioner’s 444-a exenption application.
Petitioner thereafter conmmenced the instant hybrid CPLR article 78
proceedi ng and decl aratory judgnent action. 1In the
petition/conplaint, petitioner sought, inter alia, declaratory relief
and an order conpelling the Departnent to grant its 444-a exenption
application. Suprene Court declared in favor of respondents-
def endants and denied the remaining relief sought by petitioner.
Petitioner now appeal s.

Prelimnarily, we note that, with certain limted exceptions
i nappl i cabl e here, “the proper vehicle for challenging an allegedly
wrongful denial of a partial [property tax] exenption is a tax
certiorari proceeding pursuant to RPTL article 7, and not a CPLR
article 78 proceeding” (Matter of Laurel H Il Farnms, Inc. v Board of
Assessors of Nassau County, 51 AD3d 794, 795 [2d Dept 2008]; see
generally Hewlett Assoc. v City of New York, 57 NY2d 356, 364 [1982]).
A declaratory judgment action is |likew se an i nappropriate procedura
vehicle for challenging the denial of a partial property tax exenption
(see Cabl evision Sys. Dev. Co. v Board of Assessors of County of
Nassau, 49 Ny2d 866, 867 [1980]). W therefore convert this hybrid
CPLR article 78 proceeding and declaratory judgment action into an
RPTL article 7 tax certiorari proceeding, and we nodify the judgnent
by vacating the declaration (see CPLR 103 [c]; see generally Guthrie v
Mossow, 145 AD3d 1495, 1496 [4th Dept 2016]).

We turn nowto the nerits of the converted proceeding. RPTL 485-
a (4) (d), the provision upon which the Departnent relied to deny
petitioner’s application for a 444-a exenption, states in rel evant
part that a 485-a exenption may not be “granted concurrent with or
subsequent to any other real property tax exenption granted to the
sanme . . . real property.” Throughout this proceeding, petitioner has
advanced only a single ground for invalidating the Departnent’s deni al
of its 444-a exenption application. Specifically, petitioner contends
t hat subdivision (4) (d) applies only when the taxpayer receives
multiple tax exenptions “for taxes in the sanme taxing jurisdiction
—i.e., if the application sought both tax exenptions for Cty taxes
only.” Thus, according to petitioner, the Departnent erroneously
denied its 444-a exenption application on the authority of RPTL 485-a
(4) (d) because the 444-a application applied only to County taxes,
whereas the 485-a application applied only to Gty taxes.

We reject petitioner’s contention. Even assum ng, arguendo, that
petitioner’s construction of subdivision (4) (d) is “ ‘plausible,” ”
it is not “ ‘the only reasonable construction’ ” of that provision
(Matter of Charter Dev. Co., L.L.C. v Cty of Buffalo, 6 NY3d 578, 582
[ 2006], quoting Matter of Federal Deposit Ins. Corp. v Conm ssioner of
Taxation & Fin., 83 NY2d 44, 49 [1993]). An equally plausible
construction is that subdivision (4) (d) bars a 485-a exenption
whenever the property has concurrently or previously received anot her
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tax exenption fromany taxing jurisdiction. Petitioner “has thus
failed to sustain its burden of unequivocal entitlenment to the
exenption it seeks” (id. at 583).

Finally, we note that even though RPTL 485-a (4) (d), by its own
terms, limts only the availability of the 485-a exenption, petitioner
does not contend that subdivision (4) (d) is categorically irrel evant
to a taxpayer’s entitlenent to a 444-a exenption and thus coul d not
have justified the Departnent’s denial of its 444-a exenption
application. W therefore express no view on that issue.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



