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Appeal froma judgnent of the Jefferson County Court (Dennis M
Kehoe, A.J.), rendered January 28, 2011. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree,
attenpted robbery in the first degree (three counts), attenpted
robbery in the second degree, conspiracy in the fourth degree, and
perjury in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the law, that part of the ommibus notion
seeking to suppress the statenments made by defendant at the police
station on Decenber 7, 2009 is granted, and a new trial is granted on
counts 1 through 6 and 10 of the indictnent.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of, inter alia, murder in the second degree (Pena
Law 8§ 125.25 [3]) and three counts of attenpted robbery in the first
degree (88 110.00, 160.15 [1], [2], [4]). Defendant failed to
preserve for our review his contention that the conviction is not
supported by legally sufficient evidence (see People v Gay, 86 Ny2d
10, 19). In any event, that contention is without nerit (see
general ly People v Bl eakley, 69 Ny2d 490, 495). 1In addition, view ng
the evidence in light of the elements of the crines as charged to the
jury (see People v Danielson, 9 NY3d 342, 349), we conclude that the
verdict is not against the weight of the evidence (see generally
Bl eakl ey, 69 Ny2d at 495).

We agree with defendant, however, that County Court erred in
denying that part of his omibus notion seeking to suppress the
statenents he nade to a detective at the police station after he
asserted his right to counsel. Wen the detective asked defendant if
he woul d cone to the police station to discuss the investigation of
the crimes herein, defendant responded that he would not go “w thout a



- 2- 1008
KA 15-00205

famly nmenber or a | awer present.” Wen the detective asked

def endant whom he would i ke to acconpany him defendant gave the nane
of a man whom he considered to be like a father to him The police
drove defendant to the nman’s house, and the man agreed to acconpany
def endant and the detective to the police station. At the police
station, after defendant and the man spoke al one for about 15 m nutes,
def endant made an incrimnating statenent to the detective. The
detective then advised defendant of his Mranda rights, which

def endant wai ved. Defendant spoke to the detective for about 20

m nutes and signed a witten statenent.

In People v Stroh (48 Ny2d 1000, 1001), the defendant told the
police that “he “would like to have either an attorney or a priest to
talk to, to have present.” ” The Court held that, “[b]y making this
request, [the defendant] asserted his right to counsel” (id.). W see
no relevant distinction in the facts presented in this case, and we
are therefore constrained to conclude that the statenents nade by
defendant to the detective at the police station nust be suppressed
because defendant asserted his right to counsel. The Peopl e contend
that the right to counsel did not attach indelibly inasnuch as
def endant was not in custody at the tinme he made his request (see
generally People v Davis, 75 Ny2d 517, 521-523), and that defendant’s
subsequent waiver of the right to counsel after receiving Mranda
war ni ngs was therefore valid. Here, unlike in Davis, however, there
was no break in the interrogation. Thus, contrary to the contention
of the People, defendant’s subsequent waiver was not valid (cf. id. at
523-524; People v Wiite, 27 AD3d 884, 886, |v denied 7 NY3d 764).

We conclude that the court’s error is not harm ess inasnmuch as
there is a “reasonabl e possibility that the error m ght have
contributed to defendant’s conviction” (People v Crimm ns, 36 Nyad
230, 237). W therefore grant that part of the ommi bus notion seeking
to suppress the statenents nmade by defendant at the police station on
Decenber 7, 2009, and we grant a new trial on counts 1 through 6 and
10 of the indictnent.

In Iight of our determ nation, there is no need to address
def endant’ s remai ni ng contentions.

Entered: Septenber 29, 2017 Mark W Bennett
Clerk of the Court



