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IN THE MATTER OF PENELOPE J. MARCHI ONDA,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

TODD J. CASELLA, CANDI DATE, YATES COUNTY BOARD
OF ELECTI ONS, AND ROBERT F. BRECHKO AND AMY J.
DAl NES, COMM SSI ONERS CONSTI TUTI NG THE BOARD OF
ELECTI ONS, RESPONDENTS- RESPONDENTS.

(APPEAL NO. 1.)

SI NNREI CH, KOSAKOFF & MESSI NA LLP, CENTRAL | SLIP (JOHN Cl AMPOLI OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

BOWVI ER LAW LLP, BUFFALO (JEFFREY T. BOCH ECHI O OF COUNSEL), FOR
RESPONDENT- RESPONDENT TCODD J. CASELLA, CANDI DATE

Appeal from an order of the Suprene Court, Yates County (John J.
Ark, J.), entered August 17, 2017 in a proceedi ng pursuant to the
El ection Law. The order denied the petition, validated the
designating petition of respondent Todd J. Casella and directed
respondent Yates County Board of Elections to place respondent Todd J.
Casella’s name on the ballot as a candidate for the office of District
Attorney of Yates County for the Republican Party primry on Septenber
12, 2017.

It is hereby ORDERED t hat the order so appealed fromis
unani mously reversed on the | aw wi thout costs, the petition is
granted, the designating petition is invalidated, and respondent Yates
County Board of Elections is directed to renove respondent Todd J.
Casella’s name fromthe ballot as a candidate in the Republican Party
primary election for the office of District Attorney of Yates County,
to be held on Septenber 12, 2017.

Menorandum I n appeal No. 1, Penel ope J. Marchi onda
(Marchi onda), the petitioner in appeal No. 1 and a respondent in
appeal No. 2, appeals froman order that denied her petition,
val i dated the designating petition of Todd J. Casella (Casella), a
respondent in appeal No. 1 and the petitioner in appeal No. 2, for the
position of District Attorney of Yates County on the Republican Party
primary el ection ballot, and directed the Yates County Board of
El ections (Board), a respondent in appeal Nos. 1 and 2, to place
Casella’s nanme on the ballot for that position in the Republican Party
primary election. |In appeal No. 2, Marchionda appeals from an order
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that granted Casella s petition seeking to validate his designating
petitions for that same position on the primary el ection ballots of
t he I ndependence Party and Reform Party and ordered that the Board
pl ace Casella’ s nane on the ballots for that position in the

| ndependence Party and Reform Party prinmaries.

I n appeal No. 1, we conclude that Suprene Court erred in denying
the petition, validating the designating petition, and ordering that
the Board place Casella’ s nane on the ballot as a candidate for the
District Attorney of Yates County in the Republican Party primary
el ection (see Matter of Eisenberg v Strasser, 100 Ny2d 590, 591;
Matter of Fernandez v Monegro, 10 AD3d 429, 430). W agree with
Mar chi onda that she established that Casella did not reside at the
address that he listed as his residence on his designating petition
(see Election Law 8 6-132 [1]; Eisenberg, 100 NY2d at 591). “As used
in the Election Law, the term‘residence’ is synonynous wth
‘domcile . . . The crucial determ nation whether a particular
resi dence conplies with the requirenents of the Election Law is that
the individual nust manifest an intent [to reside there], coupled with
physi cal presence ‘w thout any aura of shami ” (Fernandez, 10 AD3d at
430; see Matter of Aickman v Laffin, 27 NY3d 810, 815). Here, the
evi dence adduced at the hearing established that Casella had noved
fromthe address |listed on his designating petition nonths prior to
the petition’s circulation.

In appeal No. 2, we reject Marchionda’s contention that Casella’s
designating petitions for the Independence Party and the Reform Party
nmust be invalidated because he failed to designate hinself as either a
notary public or conmm ssioner of deeds when he notarized various
sheets of those petitions. The failure of Casella to identify hinself
as such “constituted a nere technical defect, [inasnmuch] as [he]
stated [his] identification nunber[] and the expiration date of [his]
office[] as notar[y] public” on the designating petitions (Mtter of
Hudson v Board of Elections of Cty of N Y., 207 AD2d 508, 509; see
Matter of Kol ken v Mahoney, 49 AD2d 798, 798, revd on other grounds 37
NY2d 787).

Entered: August 23, 2017 Frances E. Cafarel
Clerk of the Court



