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DAVID M AHLERS, ET AL., PLAI NTI FFS- APPELLANTS,
\% MVEMORANDUM AND ORDER

ECOVATI ON, INC., ET AL., DEFENDANTS,

W JEROMVE FRAUTSCHI, W JEROVE FRAUTSCH LI VI NG
TRUST, PLEASANT T. ROANLAND, PLEASANT T. ROAAND
REVOCABLE TRUST, THE PLEASANT T. ROWALAND

FOUNDATI ON, | NC., THE OVERTURE FOUNDATI ON, | NC.,

DI ANE C. CREEL, CGEORGE SLOCUM DAVID CALL, DAVID
PATCHEN, CREI GHTON K. (KIM EARLY, RI CHARD KOLLAUF,
RI TA OBERLE, ROBERT SHEH AND PHI LI P STRAVBRI DGE,
DEFENDANTS- RESPONDENTS.

TROUTMAN SANDERS LLP, NEW YORK CI TY (JONATHAN D. FORSTOTI OF COUNSEL),
DENTONS US LLP, WOODS OVI ATT G LMAN LLP, ROCHESTER, FOR
PLAI NTI FFS- APPELLANTS.

HODGSON RUSS LLP, BUFFALO (KEVIN M KEARNEY COF COUNSEL), FOR
DEFENDANTS- RESPONDENTS W JEROME FRAUTSCHI, W JEROVE FRAUTSCHI LI VI NG
TRUST, PLEASANT T. ROW.AND, PLEASANT T. ROAN.AND REVOCABLE TRUST, THE
PLEASANT T. ROAAND FOUNDATI ON, I NC., AND THE OVERTURE FOUNDATI ON,

I NC.

PEPPER HAM LTON LLP, PHI LADELPHI A, PENNSYLVANI A (ELI SEGAL, OF THE
PENNSYLVANI A AND NEW JERSEY BARS, ADM TTED PRO HAC VI CE, OF COUNSEL),
AND THE WOLFORD LAW FI RM LLP, ROCHESTER, FOR DEFENDANTS- RESPONDENTS

DI ANE C. CREEL, CGEORGE SLOCUM DAVID CALL, DAVID PATCHEN, CREI GHTON K
(KIM EARLY, RI CHARD KOLLAUF, RITA OBERLE, ROBERT SHEH AND PHI LI P
STRAWBRI DGE.

Appeal from an order of the Suprenme Court, Ontario County
(Matthew A. Rosenbaum J.), entered Cctober 3, 2016. The order
granted the notions of defendants W Jeronme Frautschi, W Jerone
Fraut schi Living Trust, Pleasant T. Row and Revocabl e Trust, The
Pl easant T. Rowl and Foundation, Inc., and the Overture Foundati on,
Inc. and defendants David Call, D ane C. Creel, Creighton Early,
Ri chard Kol |l auf, Rita Oberle, David Patchen, Robert Sheh, Philip
Strawbridge, and CGeorge Slocum for summary judgnent dism ssing
plaintiffs’ third amended conpl aint agai nst them

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.
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Menorandum We affirmfor reasons stated in the decision at
Suprene Court. We wite only to note that, with respect to
plaintiffs’ cause of action for unjust enrichnent, although “[t]he
exi stence of a valid and enforceable witten contract governing a
particul ar subject matter ordinarily precludes recovery in quasi
contract for events arising out of the same subject matter” (d ark-
Fitzpatrick, Inc. v Long Is. RR Co., 70 Ny2d 382, 388; see Goldman v
Metropolitan Life Ins. Co., 5 NY3d 561, 572), where, as here, the
plaintiffs are not parties to the subject agreenents, an unjust
enrichment cause of action is not foreclosed (see Ahlers v Ecovation,
Inc., 74 AD3d 1889, 1890; Marc Contr., Inc. v 39 Wnfield Assoc., LLC,
63 AD3d 693, 695). We nonet hel ess conclude that the court properly
granted those parts of defendants-respondents’ respective notions for

sumary judgnent seeking dismssal of that cause of action. It is
wel |l settled that “[t]he essential inquiry in any action for unjust
enrichment . . . is whether it is against equity and good conscience

to permt the defendant to retain what is sought to be recovered”
(Paramount FilmDi strib. Corp. v State of New York, 30 Ny2d 415, 421).
Here, we concl ude that defendants-respondents net their initial burden
of establishing that there was no unjust enrichnent on their part, and
plaintiffs failed to raise an issue of fact (see generally Zuckerman v
Cty of New York, 49 Ny2d 557, 562; Harrison v Harrison, 57 AD3d 1406,
1408) .

Entered: June 30, 2017 Frances E. Caf arel
Cerk of the Court



