SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

698

CA 16- 02130
PRESENT: WHALEN, P.J., CENTRA, LINDLEY, TROUTMAN, AND SCUDDER, JJ.

LI LLI E MOORE, AS GRANDMOTHER AND CUSTQODI AL
GUARDI AN OF DAI QUAN SANDERS, AN | NFANT UNDER
THE AGE OF EI GHTEEN, PLAI NTI FF- RESPONDENT,

Vv MVEMORANDUM AND ORDER
DEL- RI CH PROPERTI ES, | NC., DEFENDANT,

Cl TY OF BUFFALO URBAN RENEWAL AGENCY AND CI TY
OF BUFFALO, DEFENDANTS- APPELLANTS.

SCOTT C. BI LLMAN, BUFFALO, FOR DEFENDANT- APPELLANT CI TY OF BUFFALO
URBAN RENEWAL AGENCY

TI MOTHY A. BALL, CORPCRATI ON COUNSEL, BUFFALO (ROBERT E. QUI NN CF
COUNSEL), FOR DEFENDANT- APPELLANT CI TY OF BUFFALO.

LI PSITZ & PONTERI O LLC, BUFFALO (ZACHARY JAMES WOODS OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal s froman order of the Suprenme Court, Erie County (D ane Y.
Devlin, J.), entered February 17, 2016. The order, anong ot her
t hi ngs, denied the notions of defendants City of Buffalo and City of
Buf fal o Urban Renewal Agency for sunmary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries her grandson allegedly sustained as a result of exposure to
| ead paint while he was visiting and then residing with plaintiff in
an apartnment owned by defendant Del -Rich Properties, Inc. (Del-Rich).
After it was discovered that there were dangerous |evels of |ead paint
t hroughout the structure, Del-Rich applied to enroll in the Lead
Hazard Control Project (Project), which was a federally-funded grant
program desi gned to address the high rate of |ead poisoning in and
around defendant City of Buffalo (City). Enployees of defendant Gty
of Buffalo Urban Renewal Agency (BURA) hel ped nanage the Project, and
properties enrolled in the Project would receive | ead abat ement work
performed by contractors chosen by the Project.

The | ead abatement work was perforned at plaintiff’s apartnment in
or around February 2000. Neverthel ess, when the property was retested
in April 2001, dangerous |levels of |ead were agai n detected.

Plaintiff alleges that the Gty and BURA (collectively, defendants)
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are liable for the injuries sustained by her grandson as a result of
t he negligent | ead abatenent work perfornmed at the residence pursuant
to the Project.

The Gty noved for sunmary judgnment di sm ssing the conplaint
against it, contending that it was not negligent as a matter of |aw,
that plaintiff could not establish liability against the Cty, a
government entity, because plaintiff could not establish a specia
relationship with the Cty; and that the Gty was immune fromsuit
because its actions were discretionary. BURA |ikew se noved for
summary judgnent di sm ssing the conplaint against it, incorporating
all of the factual and | egal argunments raised by the Cty. Plaintiff
cross-nmoved for partial sumary judgnent on the issue of negligence
agai nst defendants. W conclude that Suprene Court properly denied
def endants’ respective notions and properly granted in part
plaintiff’s cross notion for sunmmary judgnment, determining as a natter
of | aw that defendants’ actions were proprietary and therefore not
subj ect to governnmental inmmunity.

“When a negligence claimis asserted against a nunicipality, the
first issue for a court to decide is whether the municipal entity was
engaged in a proprietary function or acted in a governnmental capacity
at the time the claimarose. |If the nmunicipality’'s actions fall in
the proprietary realm it is subject to suit under the ordinary rules
of negligence applicable to nongovernnmental parties” (Applewhite v
Accuheal th, Inc., 21 NY3d 420, 425). *“The relevant inquiry in
determ ni ng whet her a governnental agency is acting within a
governmental or proprietary capacity is to exam ne the specific act or
om ssion out of which the injury is clainmed to have arisen and the
capacity in which that act or failure to act occurred” (Turturro v
Cty of New York, 28 NY3d 469, 478 [internal quotation marks
omtted]). That determination “ ‘turns solely on the acts or
om ssions clained to have caused the injury’ 7 (id.).

“If it is determned that a nmunicipality was exercising a
governnmental function, the next inquiry focuses on the extent to which
the nunicipality owed a ‘special duty’ to the injured party . . . It
is the plaintiff’s obligation to prove that the government defendant
owed a special duty of care to the injured party because duty is an
essential element of the negligence claimitself” (Applewhite, 21 NY3d
at 426; see Turturro, 28 NY3d at 478). Finally, even if plaintiff can
establish a special duty or relationship, defendants nmay nevert hel ess
be entitled to dism ssal of the clains under the *“governnental
function inmunity” defense, which provides, in pertinent part, that
“ *[a] public enployee’s discretionary acts—eani ng conduct i nvol ving
t he exercise of reasoned judgment—ay not result in the nmunicipality’s
liability even when the conduct is negligent’” . . . In other words,
even if a plaintiff establishes all elenments of a negligence claim a
state or munici pal defendant engaging in a governnental function can
avoid liability if it tinmely raises the defense and proves that the
al | eged negligent act or om ssion involved the exercise of
di scretionary authority” (Valdez v Gty of New York, 18 NY3d 69, 76
[ enphasi s added]).
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We agree with plaintiff that the court properly determ ned that
defendants were acting in a proprietary capacity as a matter of |aw
The acts and om ssions of defendants, as alleged by plaintiff,

“ ‘essentially substitute for or supplenment traditionally private
enterprises’ ” (Turturro, 28 Ny3d at 477). The evidence submtted by
defendants in support of their notions established that defendants,

t hrough the jointly-managed Project, solicited homeowners to apply for
enrollment in the Project; determ ned whether those applicants were
qualified for the Project; perforned preabatenent testing of the
property; identified the areas in need of abatenment; prepared a |i st
of specifications for each individual remediation project; prepared a
bi d package; solicited bids for work at the applicant’s residence;
chose the particular contractor to performthe abatenent work; typed
up the contract between the homeowner and the contractor; approved
that contract after it was signed by the honeowner and the contractor
at City Hall; issued a permt for the renedi ati on work; arranged for
the relocation of the occupants during the renedi ati on worKk;
established a tine schedule for the renediati on work; inspected the
remedi ation work “as it was being perforned”; tested the property
after the abatenent work was conpl eted; and obtained a witten
approval of the work fromthe honeowner

Contrary to defendants’ contentions, they did not nmerely inspect
the prem ses and order that abatement work be perforned (cf. Pelaez v
Seide, 2 Ny3d 186, 194-196; Rivera v Village of Spring Val., 284 AD2d
521, 522). Indeed, they coordinated and oversaw the entire abatenent
process at plaintiff’s residence. It is well established that
mai nt enance and care related to buildings with tenants is generally a
proprietary function (see MIler v State of New York, 62 Ny2d 506,
513; Johnson City Cent. Sch. Dist. v Fidelity & Deposit Co. of M.,
272 AD2d 818, 821; see generally Turturro, 28 NY3d at 478). |In our
vi ew, defendants voluntarily assumed the honeowner’s duty to renedi ate
the lead paint at plaintiff’s residence. Once defendants assuned that
proprietary duty, they “al so assune[d] the burdens incident thereto”
(Augustine v Town of Brant, 249 NY 198, 206, rearg denied 250 NY 537).

Based on our determ nation, we do not address defendants’
remai ni ng contentions concerning plaintiff’'s failure to establish a
special duty or relationship with defendants or the governnental
i mmunity defense, which “has no applicability where[, as here,] the
muni ci pality has acted in a proprietary capacity” (Turturro, 28 NY3d
at 479).

Contrary to defendants further contentions, they may be liable
“for affirmative acts of negligence, such as negligent |ead paint
abat enent, notw thstanding a | ack of ownership” (Otiz v Lehnmann, 118
AD3d 1389, 1390), and there are triable issues of fact whether the
abat enent was negligently perforned, causing plaintiff’s grandson to
sustain additional injuries after the abatenent was perforned (see
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Manford v Wl ber, 128 AD3d 1544, 1544, |v dism ssed 26 NY3d 1082).

Entered: June 16, 2017 Frances E. Cafarell
Cerk of the Court



