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Appeal s and cross appeal froman order of the Suprenme Court, Erie
County (John L. Mchal ski, A.J.), entered August 2, 2016. The order,
anong ot her things, denied the notion of defendants Skyworks Equi pnent
Leasi ng, LLC and Skyworks, LLC for sunmary judgnment dism ssing the
conplaint and cross clains against them and granted the notion of
def endant JLG Industries, Inc. for leave to file cross cl ai ns agai nst
al | defendants.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |Iaw by granting the notion of defendants
Skywor ks Equi pnent Leasing, LLC and Skyworks, LLC, dismssing the
conpl aint and cross cl ai ns agai nst them and denying that part of the
notion of defendant JLG Industries, Inc. seeking leave to file a cross
claimfor contribution against those defendants, and as nodified the
order is affirmed w thout costs.

Menmorandum  Plaintiff was injured when he fell froman el evated
boomlift that he was using to install w ndows in a building under
construction at defendant Cornell University (Cornell). At the tine
of the accident, plaintiff was enployed as a glazier by a
subcontractor hired by defendant Skanska USA Buil ding, Inc. (Skanska),



- 2- 696
CA 17-00099

t he general contractor on the construction project. The el evated boom
lift was designed and manufactured by defendant JLG Industries, Inc.
(JLG and leased to plaintiff’s enployer by defendants Skyworks

Equi prrent Leasing, LLC, and Skyworks, LLC (collectively, Skyworks

def endant s) .

Plaintiff originally commenced an action in Suprene Court,
Tonpki ns County (Ml vey, J.), against only Cornell and Skanska,
al | egi ng common-| aw negl i gence and viol ati ons of Labor Law 88 200, 240
(1) and 241 (6). That court denied plaintiff’'s notion for partia
summary judgnent on Labor Law 8 240 (1) liability and granted the
cross nmotion of Cornell and Skanska seeking summary j udgnent
dism ssing that claim On appeal, the Third Departnent affirnmed the
order (Grove v Cornell Univ., 75 AD3d 718), but the Court of Appeals
thereafter nodified the Third Departnment’s order by denying the cross
notion and reinstating the Labor Law 8§ 240 (1) claim (G ove v Cornel
Univ., 17 NY3d 875). Wile the appeal to the Court of Appeals was
pendi ng, plaintiff, Cornell and Skanska stipulated to disnm ss the
remai ning clainms on the nerits.

In addition, while the appeal to the Third Departnent was
pendi ng, plaintiff comenced an action in Supreme Court, Erie County,
agai nst the Skyworks defendants, JLG and anot her defendant that is no
| onger a party. |In that action, plaintiff alleged that his injuries
were the result of the defective condition of the boomlift.
Plaintiff alleged causes of action for negligence and defective
manuf act ure and desi gn agai nst JLG and negligence in the naintenance,
repair, servicing and/or inspection of the boomlift against the
Skywor ks defendants. After the Court of Appeals reinstated the Labor
Law 8 240 (1) claimagainst Cornell and Skanska, the Tompkins County
and Erie County actions were consolidated into a single action in
Suprene Court, Erie County. In their anmended answer follow ng
consol i dation, Cornell and Skanska asserted cross clains for
i ndemmi fication agai nst the Skyworks defendants and JLG JLG did not
assert any cross clains in its answer.

JLG noved for summary judgnment dism ssing the conplaint and cross
clainms against it, Cornell and Skanska cross-noved for sunmmary
j udgnment seeking a conditional order of indemification against JLG
t he Skywor ks defendants noved for summary judgnment dism ssing the
conpl aint and cross cl ains against them and JLG noved separately for
| eave to assert cross clains for contribution against the other
defendants. By the order on appeal, Supreme Court (M chal ski, A J.)
granted JLG s notion for |leave to file cross clains for contribution
and ot herw se denied the notions and the cross notion.

Turning first to the appeal of the Skyworks defendants, we
conclude that the court erred in denying their notion seeking summary
j udgnment dism ssing the conplaint and the cross clains of Cornell and
Skanska agai nst them and in granting that part of JLG s notion
seeking |l eave to assert a cross claimagainst the Skyworks defendants
for contribution. The Skyworks defendants established as a matter of
law that they did not owe plaintiff a duty of care based upon their
obl i gati ons under the contract with plaintiff’s enployer. As a
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general rule, a contractual obligation, standing al one, does not give
rise to tort liability in favor of a third party (see Stiver v Good &
Fair Carting & Moving, Inc., 9 NY3d 253, 257; Eaves Brooks Costune Co.
v Y.B.H Realty Corp., 76 NY2d 220, 226), and the Skyworks defendants
present ed evidence denonstrating that none of the exceptions to that
general rule applied here (see generally Espinal v Melville Snow
Contrs., 98 NY2d 136, 140). 1In response, plaintiff failed to raise a
triable issue of fact. Further, there is no basis for JLG s cross
claimfor contribution against the Skywor ks defendants inasnmuch as
they owed no duty to plaintiff that would trigger any liability for
contribution (see Board of Educ. of Hudson Gty Sch. D st. v Sargent,
Webster, Crenshaw & Folley, 71 Ny2d 21, 27-28; Mlley v Aziz, 154 AD2d
578, 578-579), nor did they owe any duty directly to JLG that woul d
support such liability (see Raquet v Braun, 90 Ny2d 177, 182; cf.
Sommer v Federal Signal Corp., 79 Ny2d 540, 559). 1In addition, with
respect to the cross claimof Cornell and Skanska seeki ng common-| aw

i ndemmi fi cation agai nst the Skywor ks defendants, there is no duty owed
by the Skyworks defendants to them and thus “the key el enment of a
comon- | aw cause of action for indemification” is |acking (Raquet, 90
NY2d at 183). We therefore nodify the order by granting the notion of
t he Skywor ks defendants and denying that part of JLG s notion seeking
| eave to assert a cross claimfor contribution against them

Wth respect to the cross appeal of Cornell and Skanska, we
conclude that the court properly denied their cross notion for sunmmary
j udgnment seeking a conditional order of indemification against JLG
We agree with JLG that the stipulation between plaintiff, Cornell and
Skanska di sm ssing the common-1| aw negli gence cause of action and Labor
Law 88 200 and 241 (6) clainms in the original action does not resolve
t he i ssue whet her Cornell and Skanska were actively negligent in favor
of those defendants and against JLG inasnmuch as JLG was not a party
to the stipulation (see Matter of Gegory v Gegory, 109 AD3d 616,
617). We agree with Cornell and Skanska, however, that the record
establishes as a matter of |aw that neither of themwas actively
negligent or had the type of supervision and control over the injury-
produci ng work that would subject themto liability based on
negl i gence (see McCarthy v Turner Constr., Inc., 17 NY3d 369, 377-
378). Thus, Cornell and Skanska established that their liability to
plaintiff, if any, arises solely under Labor Law 8 240 (1), and JLG
failed to raise a triable issue of fact in that regard. Neverthel ess,
“[t]o establish a claimfor common-|law i ndemi fication, ‘the one
seeking indemity nmust prove not only that it was not guilty of any
negl i gence beyond the statutory liability but nust also prove that the
proposed i ndemitor was guilty of sone negligence that contributed to
t he causation of the accident’ ” (Perri v Glbert Johnson Enters.

Ltd., 14 AD3d 681, 684-685; see Foots v Consolidated Bldg. Contrs.,
Inc., 119 AD3d 1324, 1327). Wiile we conclude that Cornell and
Skanska nmet their burden of establishing that they were “not guilty of
any negligence beyond the statutory liability” (Perri, 14 AD3d at
685), we further conclude that those defendants failed to establish
that JLG was guilty of some negligence that contributed to the

acci dent.

The court also properly granted that part of JLG s notion seeking
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| eave to assert a cross claimfor contribution against Cornell and
Skanska. That cross claimnmay be asserted despite the show ng of
Cornell and Skanska that they were not negligent. Under article 14 of
the CPLR, “[nJowhere is it required that the liability [for
contribution] be predicated upon negligence” (Doundoul akis v Town of
Henpstead, 42 NY2d 440, 451), and the cul pabl e conduct that supports a
contribution claimmy include the violation of a statutory duty (see
Li ppes v Atlantic Bank of N Y., 69 AD2d 127, 137; see also Belnmer v
HHM Assoc., Inc., 101 AD3d 526, 528).

Finally, with respect to the appeal of JLG we conclude that the
court properly denied that part of its notion seeking summary judgnent
di sm ssing the cross claimof Cornell and Skanska for conmon-|aw
indemmi fication against it. Contrary to the contention of JLG
Cornell and Skanska are not barred by principles of judicial estoppel
fromcontending that the boomlift was defective. Although those
defendants took a contrary position in the original action in Tonpkins
County, that position did not prevail (see Baje Realty Corp. v Cutler
32 AD3d 307, 310), and thus all of the elenments of judicial estoppe
are not present (see generally Reynolds v Krebs, 143 AD3d 1256, 1256).
Nor woul d any negligence on plaintiff’'s part defeat the cross cl ai mof
Cornell and Skanska for common-|aw i ndemmification fromJLG (see
generally Frank v Meadow akes Dev. Corp., 6 NY3d 687, 693).

The court al so properly denied that part of JLG s notion seeking
sumary judgnent dismssing plaintiff’s manufacturing defect claim
against it. JLG did not neet its burden with respect to that claim by
nmerely establishing plaintiff’s failure to present evidence of a
specific defect but, “[r]ather, [JLE was required to cone forward
with evidence in adm ssible formestablishing that plaintiff’s
injuries were not caused by a manufacturing defect in the product”
(Gahamv Pratt & Sons, 271 AD2d 854, 854).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court



