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\% MVEMORANDUM AND ORDER

ARTAM ON J. MOORE, DEFENDANT- APPELLANT.

CHARLES T. NOCE, CONFLICT DEFENDER, ROCHESTER (KI MBERLY J. CZAPRANSK
OF COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( DANI EL GROSS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (John L.
DeMarco, J.), rendered Decenber 14, 2011. The judgnment convicted
def endant, upon a jury verdict, of murder in the second degree,
crimnal possession of a weapon in the second degree (two counts) and
crim nal possession of a weapon in the third degree.

It is hereby ORDERED that the case is held, the decision is
reserved, and the matter is remtted to Monroe County Court for
further proceedings in accordance with the foll ow ng nmenorandum
Def endant appeals froma judgnent convicting himupon a jury verdict
of, inter alia, nmurder in the second degree (Penal Law 8§ 125.25 [1]).
Viewi ng the evidence in |light of the elenents of the crinmes as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we concl ude
that the verdict is not against the weight of the evidence (see People
v Bl eakl ey, 69 Ny2d 490, 495).

At the close of the People’ s case, defendant noved for a tria
order of dism ssal, and County Court denied that notion with respect
to the charge of nurder in the second degree and reserved deci sion
with respect to the remaining charges. The matter was submitted to
the jury, which issued a verdict convicting defendant of the charges.
The court never ruled on the remainder of the notion. On appeal,
def endant contends that the evidence is not legally sufficient to
support the charges and thus that the court erred in denying his
notion. W do “not address that contention because, in accordance
wi th People v Concepcion (17 NY3d 192, 197-198) and People v
LaFontaine (92 Ny2d 470, 474, rearg denied 93 NY2d 849), ‘we cannot
deemthe court’s failure to rule on the . . . notion as a denia
thereof’ ” (People v Wiite, 134 AD3d 1414, 1415; see People v
Spratley, 96 AD3d 1420, 1421). W therefore hold the case, reserve
decision, and remt the matter to County Court for a ruling on the
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remai nder of the notion.

Entered: February 10, 2017 Frances E. Cafarell
Clerk of the Court



