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I N THE MATTER OF SHANNON SCHEUNEMAN, PETI TI ONER,
\% MVEMORANDUM AND ORDER

NEW YORK STATE DI VI SI ON OF HUVAN RI GHTS AND TOWN
OF TONAWANDA, RESPONDENTS.

LAW OFFI CE OF LI NDY KORN, PLLC, BUFFALO (LI NDY KORN OF COUNSEL), FOR
PETI TI ONER.

GOLDBERG SEGALLA LLP, BUFFALO (KRI STIN KLEI N WHEATON OF COUNSEL), FOR
RESPONDENT TOAN OF TONAWANDA.

CAROLYN J. DOWNEY, GENERAL COUNSEL, BRONX (AARON M WOSKOFF OF
COUNSEL), FOR RESPONDENT NEW YORK STATE DI VI SI ON OF HUVAN RI GHTS.

Proceedi ng pursuant to Executive Law 8 298 (transferred to the
Appel l ate Division of the Suprene Court in the Fourth Judicia
Department by order of the Suprenme Court, Erie County [Frederick J.
Marshall, J.], entered May 9, 2016) to review a determ nati on of
respondent New York State Division of Human Rights. The determ nation
di sm ssed petitioner’s conplaint agai nst respondent Town of Tonawanda.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum  Petitioner conmenced this proceedi ng pursuant to
Executive Law 8 298 seeking to annul the determ nation of respondent
New York State Division of Human Rights (SDHR) di sm ssing her
conplaint alleging unlawful discrimnation and a hostile work
environnment. Qur review of the determ nation, which adopted the
findings of the Adm nistrative Law Judge (ALJ) who conducted the
public hearing, “is limted to consideration of whether substantia
evi dence supports the agency determ nation” (Rainer NN Mttl,

Opht hal nol ogi st, P.C. v New York State Div. of Human Ri ghts, 100 Ny2d
326, 331; see 300 Gramatan Ave. Assoc. v State Div. of Human Ri ghts,
45 Ny2d 176, 179-180). “Although a contrary decision may be
reasonabl e and al so sustainable, a reviewi ng court may not substitute
its judgnment for that of the Conm ssioner [of SDHR] if his [or her
determ nation] is supported by substantial evidence” (Matter of
Consol i dat ed Edi son Co. of N.Y. v New York State Div. of Human Ri ghts,
77 NY2d 411, 417, rearg denied 78 NY2d 909). W conclude that there
is substantial evidence to support the determi nation that petitioner
was not discrimnated agai nst on the basis of her gender. W agree
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with SDHR that petitioner net her burden of establishing a prim facie
case of discrimnation based on her gender when she was not pronoted
to a position with respondent Town of Tonawanda (Town) (see generally
Forrest v Jewish Guild for the Blind, 3 NY3d 295, 305). W further
agree with SDHR, however, that the Town presented a legitinmte,

i ndependent and nondi scrim natory reason to support its decision to

of fer the position to another enpl oyee (see generally id.). Al though
petitioner contends that her testinony showed that nenbers of the Town
Board, who nmade the hiring decision, have an “anti-femal e bias,” her
testinmony conflicted with the Town’s proof and presented an issue of
credibility to be resolved by the ALJ (see Matter of Berenhaus v Ward,
70 NY2d 436, 443-444). W further conclude that there is substantia
evi dence to support the determ nation that petitioner was not

subj ected to a hostile work environment (see generally Matter of

Bow er v New York State Div. of Human Rights, 77 AD3d 1380, 1381, |v
deni ed 16 NY3d 709).

Entered: February 10, 2017 Frances E. Cafarel
Clerk of the Court



