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Appeal from a judgment of the Monroe County Court (Vincent M
Dinolfo, J.), rendered August 30, 2012. The judgnment convicted
def endant, upon a jury verdict, of course of sexual conduct against a
child in the second degree (two counts) and sexual abuse in the second
degr ee.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon a jury verdict of sexual abuse in the second degree (Penal Law
8§ 130.60 [2]) and two counts of course of sexual conduct against a
child in the second degree (8 130.80 [1] [b]). Defendant’s conviction
arose fromhis alleged abuse of his girlfriend s daughter and anot her
underage girl.

W reject defendant’s contention that he was denied effective
assi stance of counsel. Wth respect to defense counsel’s failure to
obtain an expert w tness, defendant failed to show that such testinony
was avail able and that it “would have assisted the jury inits
determ nation or that he was prejudiced by its absence” (People v
Smith, 126 AD3d 1528, 1530-1531, |v denied 26 NY3d 1150 [i nternal
guotation marks omtted]). Wth respect to defense counsel’s failure
to make a specific notion for a trial order of dismssal, we concl ude
that such a notion would have had little or no chance of success (see
People v Stultz, 2 Ny3d 277, 287, rearg denied 3 NY3d 702; People v
Horton, 79 AD3d 1614, 1616, |Iv denied 16 NY3d 859), and we note that
def endant has not chall enged the | egal sufficiency of the evidence on
appeal. To the extent that defendant’s contention is based upon off-
t he-record conmuni cati ons between defendant and counsel, it is
properly the subject of a CPL article 440 notion (see People v Waver,
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118 AD3d 1270, 1272, |v denied 24 NY3d 965). Wth respect to the
remai ni ng i nstances of alleged ineffectiveness, defendant failed “ ‘to
denonstrate the absence of strategic or other legitimte explanations’
for counsel’s all eged shortcom ngs” (People v Benevento, 91 Ny2d 708,
712; see People v Bank, 129 AD3d 1445, 1447, affd 28 Ny3d 131).

View ng the evidence, the law, and the circunmstances of this case, in
totality and as of the time of the representation, we conclude that
def ense counsel provided defendant w th neani ngful representation (see
generally People v Baldi, 54 Ny2d 137, 147).

W reject defendant’s further contention that County Court abused
its discretion in limting his cross-exam nation of his girlfriend s
daughter. Contrary to defendant’s contention, the record establishes
that the court’s ruling was not based on the Rape Shield Law (CPL
60.42) but, rather, it was based on the rel evance of the proposed
testinmony. “In determining issues of relevancy of evidence, tria
courts possess latitude to admt or preclude evidence based on their
anal ysis of its probative value against the danger that it wll
confuse the main issues, cause unfair prejudice to the other side or
be cunul ative” (People v Halter, 19 NY3d 1046, 1051). Here, the court
al l oned defendant to cross-examne his girlfriend s daughter
concerning his role in disciplining her and sone of her alleged
underlyi ng m sbehavi or, and the court precluded defendant from
guestioni ng her about other, nore serious, alleged m sbehavior, which
defendant’s trial counsel conceded was irrelevant. G ven the slight
probative value of the proposed testinony and its potential to confuse
the issues at trial, we cannot conclude that the court’s ruling
constituted an abuse of discretion (see generally id.).
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