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Appeal from an order of the Suprenme Court, Onondaga County
(Deborah H. Karalunas, J.), entered Septenber 25, 2015. The order
granted defendant’s notion to dismss plaintiffs’ conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani mously reversed on the | aw wi thout costs, the notion is denied,
and the conplaint is reinstated.

Menorandum Plaintiffs conmenced this Judiciary Law 8 487 action
agai nst defendant based on her conduct when representing plaintiffs’
adversary in a foreclosure action. W agree with plaintiffs that
Suprene Court erred in granting defendant’s notion to disnmss the
conplaint. Although plaintiffs were aware of the alleged m sconduct
during the pendency of the prior foreclosure action, they are not
precluded frombringing a plenary action alleging a violation of
Judi ciary Law 8§ 487 provided that they are not collaterally attacking
the judgnent fromthe prior action (see Melcher v G eenberg Traurig
LLP, 135 AD3d 547, 554; Chevron Corp. v Donzinger, 871 F Supp 2d 229,
261-262; see generally Stewart v Citinortgage, Inc., 122 AD3d 721,
722). Indeed, the | anguage of the statute does not require the claim
to be brought in a pending action (see § 487; Ml cher, 135 AD3d at
554). Here, plaintiffs are seeking to recover danages for additiona
| egal fees made necessary by defendant’s all eged m sconduct in the
forecl osure action, and they are not collaterally attacking the
judgnment of foreclosure (see generally Amalfitano v Rosenberg, 12 NY3d
8, 15).

We further agree with plaintiffs that the doctrine of collatera
est oppel does not preclude their claim The doctrine of collatera
estoppel has two requirenments: (1) “the identical issue necessarily
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nmust have been decided in the prior action and be decisive of the
present action,” and (2) “the party to be precluded fromrelitigating
the issue nust have had a full and fair opportunity to contest the
prior determ nation” (Kaufman v Eli Lilly & Co., 65 NY2d 449, 455; see
Ackman v Haberer, 111 AD3d 1378, 1379). 1In the foreclosure action,
plaintiffs Kinbrook Route 31, L.L.C. (Kinbrook) and Philip J. Sinao
(Si mao) noved before this Court to reduce the anount of the
undert aki ng necessary to stay execution of the judgnent of foreclosure
pendi ng the outconme of their appeal fromthat judgment. After we
granted the notion in part, Kinbrook and Simo cross-noved for
sanctions in this Court based on defendant’s conduct in procuring an
affidavit fromthe receiver of the property in opposition to the
notion to reduce the anobunt of the undertaking, and we denied the
cross motion. A notion for sanctions for frivol ous conduct (see 22
NYCRR 130-1.1 [c]) is not the sanme as a cause of action for attorney

m sconduct (see Judiciary Law 8 487). W therefore conclude that
col | ateral estoppel does not apply, inasnuch as the identical issue
was not raised in the foreclosure action (see Ml cher, 135 AD3d at
553-554).

Entered: February 10, 2017 Frances E. Cafarel
Clerk of the Court



