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Appeal from a judgnment of the Suprenme Court, Monroe County (Al ex
R Renzi, J.), rendered July 18, 2014. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
t he second degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously reversed on the law, that part of the ommibus notion
seeking preclusion of the identification evidence is granted, and a
new trial is granted on count two of the indictnent.

Menor andum  Def endant appeals from a judgnent convicting him
following a jury trial of crimnal possession of a weapon in the
second degree (Penal Law 8§ 265.03 [3]), arising fromhis possession of
a gun located in the left rear seat of a vehicle where he was
all egedly seated. Contrary to defendant’s contention, view ng the
evidence in light of the elements of the crinme as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), we conclude that the
verdict is not against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495). Even assunmi ng, arguendo, that a
different verdict would not have been unreasonabl e based upon defense
alibi testinony, we note that the jury was entitled to credit the
testinmony of the police witness that defendant was the person seated
in the vehicle over that of the defense wi tnesses who testified that
def endant was either on the sidewal k or inside a nearby house at the
time (see generally Bleakley, 69 NY2d at 495).

W reject defendant’s further contention that Suprenme Court erred
in refusing to suppress the gun. The evidence at the suppression
hearing established that the police were patrolling a high crinme area
with a high incidence of gun violence and, while driving at a low rate
of speed, passed a parked vehicle with four occupants. There were
several people standing on the sidewal k by the vehicle and one person
was standing in the street by the vehicle. One officer testified that
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t he passenger in the left rear seat of the vehicle nmade eye contact
with himand then | eaned forward as though pl aci ng sonet hi ng under the
seat. The officer and his partner then approached the vehicle, and
the officer observed the other rear seat passenger with a bottle of
liquor and a cup of liquid. The officer directed the four occupants
to place their hands where they could be seen and, when the driver
exited the vehicle in order to retrieve his driver’s license, the
front seat passenger exited the vehicle and ran. Wile the officer
chased that person and the other officer was engaged with the other
rear seat passenger, defendant exited the vehicle and ran. A knife,
determned to be a gravity knife, was observed on the seat where the
ot her rear seat passenger was seated and, upon his arrest, the vehicle
was searched and two guns were | ocated, one under the front passenger
seat and the other under the left rear seat.

The officer testified that, because of the high crime rate in the
area and defendant’s novenents after defendant nade eye contact with
him he directed the occupants to place their hands where they could
be seen, for officer safety. Al though defendant correctly contends
that the officer’s actions constituted a restraint over the occupants,
as opposed to the vehicle, requiring reasonabl e suspicion that they
posed sonme danger to the officers (see People v Harrison, 57 Ny2d 470,
476), we conclude that the officer had reasonabl e suspicion to believe
that the group may have posed a risk to officer safety (see People v
Mack, 49 AD3d 1291, 1292, |v denied 10 NY3d 866; cf. People v May, 81
NY2d 725, 727-728; People v Porter, 136 AD3d 1344, 1345). |ndeed,
al t hough def endant nmay have had an i nnocuous reason for | eaning
forward after making eye contact with the officer, we conclude that,
under these circunstances, “the officer had a reasonable basis for
fearing for [the officers’] safety and was not required to await the
glint of steel” (People v Bracy, 91 AD3d 1296, 1298, |v denied 20 Ny3d
1060 [internal quotation marks omtted]). Thus, we conclude that the
court properly inplicitly determned that the police action in
requiring defendant to place his hands on the headrest in front of him
was “a ‘constitutionally justified intrusion designed to protect the
safety of the officer[s]’ " (id.).

We agree with defendant, however, that the court erred in
permtting the officer to identify defendant as the person in the left
rear seat of the vehicle in the absence of a notice pursuant to CPL
710.30 (1) (b). W therefore reverse the judgnment and grant that part
of the omi bus notion seeking preclusion of that testinony on the
ground that the People failed to serve a notice pursuant to CPL 710. 30
(1) (b). The prosecutor advised the court and defense counsel after
jury selection that the officer would identify defendant as the |eft
rear passenger. Defendant objected and the court conducted a heari ng,
over defendant’s objection, and determ ned that the officer’s
identification of defendant by neans of a single photo approxinately
two hours after the incident was nerely confirmatory and thus that no
notice was required pursuant to CPL 710.30 (1) (b).

The exception to the requirenent to provide notice pursuant to
CPL 710.30 “carries significant consequences” (People v Boyer, 6 NY3d
427, 431), and the Court of Appeals has “consistently held that police
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identifications do not enjoy any exenption fromthe statutory notice
and hearing requirenents” (id. at 433). Unlike the buy-and- bust
scenari o, where the police participant is focused on the face-to-face
contact with defendant with the goal of identifying himor her when he
or she is picked up by a back up unit (see People v Wharton, 74 Ny2d
921, 922-923), here, the officer was standing by the vehicle for
approximately three mnutes while he was engaged with all of the
occupants of the vehicle. Thus, “we cannot conclude that the

ci rcunstances of [the officer’s] initial view ng were such that, as a
matter of |aw, the subsequent identification could not have been the
product of undue suggestiveness” (Boyer, 6 NY3d at 433; see People v
Pacquette, 25 NY3d 575, 580). Indeed, “the statute contenpl ates
‘pretrial resolution of the admssibility of identification

testinmony’ " (Pacquette, 25 NY3d at 579), and “[t]o conclude ot herw se
directly contravenes the sinple procedure that has been nmandat ed by
the Legislature and would permt the People to avoid their statutory
obligation nmerely because a police officer’s initial viewng of a
suspect and a subsequent identification mght be tenporally rel ated”
(Boyer, 6 NY3d at 433).

W have reviewed defendant’s remai ni ng contenti ons and concl ude
that they are without nerit.

Entered: February 10, 2017 Frances E. Cafarel
Clerk of the Court



