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\% MVEMORANDUM AND ORDER
FRED S. DUROLEK AND ELAI NE A. DUROLEK

DEFENDANTS- RESPONDENTS.
(APPEAL NO. 1.)

LAW OFFI CE OF ERIC B. GROSSMAN, W LLI AMSVILLE (ERI C B. GROSSMAN OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

ROE & ASSCCI ATES, W LLI AMSVI LLE (ROBERT E. GALLAGHER, JR , OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, N agara County (Frank
Caruso, J.), entered March 7, 2016. The order granted the notion of
defendants for |leave to serve and file a late demand for a jury trial.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff appeals froman order granting defendants’
notion for leave to serve and file a late demand for a jury tria
pursuant to CPLR 4102 (e). Contrary to plaintiff’s contention,
Suprene Court did not err in granting the notion. The decision
“whether to relieve a party fromfailing to tinmely conply with CPLR
4102 (a) lies within the sound discretion of the trial court” (Roosa v
Roosa, 248 AD2d 858, 858; see Calabro v Cal abro, 133 AD2d 604, 604).
“The only imtation on the court’s discretion appears to be that any
decision to forgive such a waiver should not unduly prejudice the
other party or parties” (Roosa, 248 AD2d at 858; see Leone v G eek
Peak, 81 AD2d 751, 751). Here, plaintiff did not denonstrate that he
woul d be prejudiced by a delay in the trial caused by the granting of
the notion. Rather, the record establishes that the delay of the
trial was attributable to the need for additional disclosure after
plaintiff submtted a supplenental bill of particulars that included
new or expanded clainms for economc |oss. Indeed, plaintiff requested
a further delay of the trial in order to prosecute this appeal. W
have considered plaintiff’s other clains of prejudice and concl ude
that they are without nerit.
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