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DI SABI LI TY ASSI STANCE, RESPONDENT- APPELLANT.
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PETI TI ONER- RESPONDENT.

Appeal from a judgnent (denom nated order) of the Suprene Court,
Erie County (Catherine R Nugent Panepinto, J.), entered Septenber 21,
2015 in a proceeding pursuant to CPLR article 78. The judgnent
granted the petition to annul a determ nation of respondent New York
State Division of Huiman R ghts.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously reversed on the | aw wi thout costs, the petition is
di sm ssed, and the determ nation of respondent New York State D vision
of Human Rights is reinstated.

Menmorandum  Petitioner comrenced this CPLR article 78 proceeding
seeking to annul the determ nation of respondent New York State
Di vision of Human Rights (SDHR) that there was no probabl e cause to
believe that petitioner’s enployer, the New York State O fice of
Tenporary and Disability Assistance (respondent), discrimnated and
retaliated against her. W agree with respondent that Suprene Court
erred in granting the petition.

“Where, as here, SDHR ‘renders a determ nation of no probable
cause wi thout holding a hearing, the appropriate standard of reviewis
whet her the probabl e cause determ nation was arbitrary and capri ci ous
or |acked a rational basis’ " (Matter of Napierala v New York State
Div. of Human Rights, 140 AD3d 1746, 1747). W agree with respondent
that the court erred in disturbing SDHR s determ nati on based upon,
inter alia, its failure to conduct a hearing. “Courts give deference
to SDHR due to its experience and expertise in evaluating allegations
of discrimnation” (Matter of Curtis v New York State Div. of Human
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Ri ghts, 124 AD3d 1117, 1118), and “such deference extends to [ SDHR s]
deci si on whether to conduct a hearing” (Matter of Smth v New York
State Div. of Human Rights, 142 AD3d 1362, 1363). SDHR has the

di scretion to determne the nmethod to be used in investigating a
claim and “a hearing is not required in all cases” (Smth, 142 AD3d
at 1363). |Inasnmuch as “the parties made extensive subm ssions to

[ SDHR], ‘petitioner was given an opportunity to present [her] case,
and the record shows that the subm ssions were in fact considered, the
determ nati on cannot be arbitrary and capricious nerely because no
heari ng was held " (id.).

We further agree with respondent that the court erred in
di sturbing SDHR s determ nati on of no probabl e cause on the ground
that the subm ssions raised i ssues of fact that warranted a heari ng.
“Probabl e cause exists only when, after giving full credence to
[ petitioner’s] version of the events, there is sone evidence of
unl awful discrimnation . . . There nust be a factual basis in the
evi dence sufficient to warrant a cautious [person] to believe that
di scrim nation had been practiced” (Matter of Doin v Continental Ins.
Co., 114 AD2d 724, 725; see Smith, 142 AD3d at 1363). Wiile
petitioner’s “factual showi ng nust be accepted as true on a probable
cause determ nation” (Matter of Manbretti v New York State Div. of
Human Ri ghts, 129 AD3d 1696, 1697, |v denied 26 NY3d 909), “ful
credence need not be given to petitioner’s allegation in [her]
conplaint that [she] was discrimnated agai nst on the basis of [her]
disability, for this is the ultimte concl usion, which nust be
determ ned solely by [ SDHR] based upon all of the facts and
ci rcunst ances” (Matter of Vadney v State Human Ri ghts Appeal Bd., 93
AD2d 935, 936; see Smith, 142 AD3d at 1363-1364).

Here, we conclude that “the conflicting evidence before SDHR did
not create a material issue of fact that warranted a formal hearing”
(Matter of Hall v New York State Div. of Human Rights, 137 AD3d 1583,
1584). Rather, we agree with respondent that a rational basis
supports SDHR s determ nation that, based upon all of the facts and
circunstances, there is no factual basis in the evidence sufficient to
warrant a cautious person to believe that respondent unlawfully
di scrim nated against petitioner based on her disability (see Smth,
142 AD3d at 1364). In addition, SDHR rationally determ ned that the
evi dence did not support petitioner’s allegation that respondent
subj ected her to a hostile work environment (see Matter of Baird v New
York State Div. of Human Ri ghts, 100 AD3d 880, 881-882, Iv denied 22
NY3d 851; Ferrer v New York State Div. of Human Rights, 82 AD3d 431,
431; see generally Matter of Bow er v New York State Div. of Hunan
Ri ghts, 77 AD3d 1380, 1381, |v denied 16 NY3d 709). Finally, we
conclude that SDHR s determ nation that there was no probabl e cause to
believe that respondent retaliated against petitioner is not arbitrary
or capricious, and it has a rational basis in the record (see
Napi eral a, 140 AD3d at 1747-1748; see generally Burlington N. & Santa
Fe Ry. Co. v Wiite, 548 US 53, 67-68).

Entered: February 10, 2017 Frances E. Cafarel
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