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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ELI ZABETH A. WHI TE, DEFENDANT- APPELLANT.

EASTON THOWPSON KASPEREK SHI FFRI N LLP, ROCHESTER (DONALD M THOVPSON
OF COUNSEL), FOR DEFENDANT- APPELLANT.

PATRI CK E. SWANSON, DI STRI CT ATTORNEY, MAYVILLE (ANDREWM MOLI TOR OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Chautauqua County Court (John T.
Ward, J.), rendered January 27, 2014. The appeal was held by this
Court by order entered Decenber 23, 2015, decision was reserved and
the matter was remtted to Chautauqua County Court for further
proceedi ngs (134 AD3d 1414). The proceedi ngs were held and conpl et ed
(M chael M Mhun, A J.).

It is hereby ORDERED that the case is held, the decision is
reserved and the matter is remtted to Chautauqua County Court for
further proceedings in accordance with the foll owi ng menmorandum
Def endant appeals froma judgnent convicting her, follow ng a nonjury
trial, of two counts of driving while intoxicated as class D fel onies
(Vehicle and Traffic Law 88 1192 [2], [3]; 1193 [1] [c] [ii]) and
aggravat ed unlicensed operation of a notor vehicle in the first degree
(8 511 [3] [a] [i]). At the close of the People’s case, defense
counsel noved for a trial order of dismssal on the ground that the
arresting officers, who were enployed by the Town of Ellicott (Town),
exceeded their jurisdictional authority when they arrested defendant
inthe Cty of Jamestown (City). Defendant also requested that County
Court (Ward, J.) take judicial notice of the |ocation of the arrest
and the boundaries of the Gty and Town. The court reserved deci sion
on the notion to allow the parties to nake witten subm ssions. The
court never ruled on the notion but, before defendant rested and the
proof was closed, it issued a witten verdict finding defendant guilty
of the charges and noting that it had reviewed the parties’
submi ssi ons.

When the appeal was previously before us, we held the case,
reserved decision, and remtted the matter to County Court for a
ruling on the notion for a trial order of dismssal “follow ng such
further proceedings as nay be necessary” (People v Wiite, 134 AD3d
1414, 1415). Upon remittal, the court (Mhun, A J.) denied the notion
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and concl uded that there was no need to take judicial notice of the

| ocation of the arrest or the boundaries of the Gty and Town.
Fol |l owi ng those rulings, however, the court did not afford defendant
the opportunity to present a defense, notw t hstandi ng that defendant
had not rested and the proof was not closed. Contrary to the court’s
conclusion, the fact that we did not set aside its premature verdi ct
when t he appeal was previously before us did not preclude it from
considering further proof or making new factual determ nations (cf.
Peopl e v Cunni ngham 95 Ny2d 909, 910; see generally People v
Mtchell, 144 AD3d 1598, 1600). We therefore hold the case, reserve
decision, and remt the matter to County Court to afford defendant the
opportunity to present a defense.

Entered: February 10, 2017 Frances E. Cafarel
Clerk of the Court



