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Appeal from an order of the Supreme Court, Erie County (Donna M.
Siwek, J.), entered May 23, 2022.  The order granted the motion of
defendants William Ilecki, Esq., and Ilecki & Ostrowski, LLP, to
dismiss plaintiff’s first cause of action against them and the
cross-claim against them.  

It is hereby ORDERED that the order so appealed from is  
unanimously affirmed without costs.

Memorandum:  Plaintiff was represented by defendant Donald Alessi,
Sr., Esq. (Alessi) and defendant Alessi Law Firm (collectively, Alessi
defendants) in settlement negotiations in a divorce proceeding with his
now-former wife, who was represented by defendant William Ilecki, Esq.
(Ilecki) and defendant Ilecki & Ostrowski, LLP (collectively, Ilecki
defendants).  Plaintiff commenced this action seeking to recover
damages allegedly arising when an unknown third party gained
unauthorized access to email exchanges between Alessi and Ilecki
concerning plaintiff’s promise to pay a lump sum of money to
plaintiff’s former wife in exchange for mutual releases.  The unknown
third party, who posed as Ilecki in the email exchanges, induced Alessi
to wire transfer plaintiff’s money to the unknown third party’s
account.  The Alessi defendants asserted a cross-claim against the
Ilecki defendants based on allegations that the loss of plaintiff’s
money was caused by the Ilecki defendants’ negligence.  The Alessi
defendants now appeal from an order granting the Ilecki defendants’
motion to dismiss plaintiff’s cause of action for negligence and the
cross-claim against them for failure to state a cause of action (see
CPLR 3211 [a] [7]).  We affirm.
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“It is settled law that ‘absent fraud, collusion, malicious acts
or other special circumstances, an attorney is not liable to third
parties not in privity for harm caused by professional negligence’ ”
(Deni v Air Niagara, 190 AD2d 1011, 1011 [4th Dept 1993]; see Ginther v
Jones, 35 AD3d 1224, 1224 [4th Dept 2006], lv denied 8 NY3d 810 [2007];
Andrewski v Devine, 280 AD2d 992, 992 [4th Dept 2001]).  Here, it is
undisputed that plaintiff, who was not a client of the Ilecki
defendants, is not in privity with them.  Moreover, plaintiff’s
complaint and the Alessi defendants’ cross-claim allege only that the
Ilecki defendants had a duty of care to plaintiff based on plaintiff’s
role as the adverse party to a client represented by the Ilecki
defendants, but those allegations do not support liability against the
Ilecki defendants (see Ginther, 35 AD3d at 1224; see generally Deni,
190 AD2d at 1011), and plaintiff and the Alessi defendants failed to
allege any fraud, collusion, or malicious acts by the Ilecki defendants
or other special circumstances that would give rise to liability for
harm caused by professional negligence (see generally Deni, 190 AD2d at
1011).  

In light of our determination, we do not consider the Ilecki
defendants’ remaining contention.
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