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IN THE MATTER OF SHAWN S.

CSVEGO COUNTY DEPARTMENT OF SOCI AL SERVI CES, OPI Nl ON AND ORDER
PETI TI ONER- RESPONDENT.

COURTNEY S. RADI CK, ESQ , ATTORNEY FOR THE CHI LD,

APPELLANT.

COURTNEY S. RADI CK, OSWEGDO, ATTORNEY FOR THE CHI LD, APPELLANT PRO SE

NELSON LAW FI RM MEXI CO (ALLI SON J. NELSON OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

SHI Rl M NOTHENBERG, NEW YCORK CI TY, FOR LAWERS FOR CHI LDREN, | NC.,
AM CUS CURI AE.

Appeal from an order of the Famly Court, Oswego County (Kinberly
M Seager, J.), entered July 11, 2017 in a proceeding pursuant to
Fam |y Court Act article 10. The order, insofar as appealed from
directed the subject child to be present for any permanency hearing.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs and those paragraphs
ordering the child to be present at the permanency hearing are
vacat ed.

Opi ni on by TrRouTMAN, J.:

The issue before us is whether Famly Court has the authority to
conpel a child to participate in a pernmanency hearing when that child
has wai ved his or her right to participate follow ng consultation with
his or her attorney (see Family & Act 8 1090-a [a] [2]). W hold
that the court does not have such authority. W therefore concl ude
that the court erred in ordering the subject child to be present at
t he permanency heari ng.

The child was freed for adoption in 2014. A pernmanency heari ng
was schedul ed for March 30, 2017, and notice of the hearing was
provided to the child, who was then 14 years old. One week before the
schedul ed hearing date, the Attorney for the Child (AFC) filed a form
indicating that the child, after consultation with the AFC, waived his
right to participate in the hearing. The AFC appeared at the hearing
on the child s behalf and reiterated that the child had waived his
right to participate in the hearing. The court stated, however, that
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it was “required by |aw to have sonme comuni cation” with the child,
and that the child would therefore be required to appear at the next
schedul ed hearing date. The AFC objected to the child s conpelled
participation. The court overrul ed the objection, schedul ed the
hearing to continue on April 12, 2017, and, in the order that was
ultimately entered, directed the child to “be present, either in
person or electronically,” on that date. After two adjournnents, the
per manency hearing resumed on May 11, 2017, and the child appeared by
t el ephone. The hearing concluded on that date.

In a witten decision, the court noted that, “[i]n 2007, Famly
Court Act 8§ 1089 (d) was anended to require judges to engage in
age-appropriate consultation with a child who is the subject of a
per mnency hearing” (Matter of Shawn S., 59 Msc 3d 277, 280 [Fam Ct,
Gswego County 2017]). Although the court reasoned that nore recent
amendnents to the Famly Court Act “would appear to clearly” allow a
child to waive his or her right to participate, the statute “shoul d
not be read to give children the final say” (id. at 284-285). The
court concluded, without citing to any authority, that a court “should
be allowed to consider the totality of the circunstances” to determ ne
whet her a child’ s unequivocal waiver of the right to participate
shoul d be respected (id. at 286).

We note at the outset that this appeal is noot inasnmuch as the
per mmnency hearing has concluded (see Matter of Jonathan S. [Isnel da
S.], 79 AD3d 539, 539 [1st Dept 2010]; see also Matter of Herald Co. v
Wei senberg, 59 Ny2d 378, 381 [1983]). Nevertheless, we concl ude that
t he exception to the nootness doctrine applies because “the issue is
likely to recur, typically evades review and rai ses a significant
guestion not previously determ ned” (Matter of Latanya H [Hal vorsen],
89 AD3d 1528, 1529 [4th Dept 2011], citing Matter of Hearst Corp. v
Clyne, 50 Ny2d 707, 714-715 [1980]).

W agree with the AFC that the court |acked the authority to
conpel the child to be present at the permanency hearing. The
question is one of statutory interpretation. “Wen interpreting a
statute, ‘our primary consideration is to discern and give effect to
the [I]egislature’s intention” ” (Matter of Avella v Gty of New York,
29 NY3d 425, 434 [2017]; see Makinen v City of New York, 30 NY3d 81,
85 [2017]). To discern the intent of the legislature, we first | ook
to the | anguage enployed in the statute and, where the disputed
| anguage i s unanbi guous, we are bound “to give effect to its plain
meani ng” (Maki nen, 30 NY3d at 85 [internal quotation marks omtted]).
I n doing so, we nmust consider “ ‘the natural signification of the
wor ds enpl oyed, and if they have a definite neaning, which involves no
absurdity or contradiction, there is no roomfor construction and
courts have no right to add to or take away fromthat neaning ”

(Maj ewski v Broadal bin-Perth Cent. Sch. Dist., 91 Ny2d 577, 583
[ 1998], quoting Tonpkins v Hunter, 149 Ny 117, 122-123 [1896]).

Here, the statutory | anguage is clear and unanbi guous. Although
t he permanency hearing nust include “an age appropriate consultation
with the child” (Famly C Act 8 1090-a [a] [1]), that requirenment may
not “be construed to conpel a child who does not wish to participate
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in his or her permanency hearing to do so” (8 1090-a [g]). The choice
belongs to the child. Indeed, “[a] child age fourteen and ol der shal
be permtted to participate in person in all or any portion of his or
her pernmanency hearing in which he or she chooses to partici pate”

(8 1090-a [b] [1]). Moreover, “a child who has chosen to participate
in his or her permanency hearing shall choose the manner in which he
or she shall participate, which may include participation in person,
by tel ephone or avail able el ectronic neans, or the issuance of a
witten statement to the court” (8 1090-a [c]). Although the court
may limt the participation of a child under the age of 14 based on
the best interests of the child (see 8 1090-a [a] [3]; [b] [2]), the
court lacks the authority to conpel the participation of a child who
has wai ved his or her right to participate in a permnency hearing
after consultation with his or her attorney (see § 1090-a [a] [2];

[a]).

The court erred inits interpretation. It is not for the court
to consider whether valid legislation is wise, or to allowits own
policy assessnment, no matter how seriously considered, to supplant the
j udgnment of the legislature (see Chicago, B. & Q R Co. v MQuire
219 US 549, 569 [1911]; Matter of County of Chenung v Shah, 28 NY3d
244, 263 [2016]). Accordingly, we conclude that the order insofar as
appeal ed from shoul d be reversed and those paragraphs ordering the
child to be present at the permanency hearing shoul d be vacat ed.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



