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Appeal from an order of the Suprenme Court, N agara County (Dani el
Furlong, J.), entered April 11, 2017. The order denied the notion of
def endant Focus 1 LLC for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff commenced this action seeking damages for
injuries sustained by his infant son (child) when the child fell from
a wooden platformlocated in a tree. At the tine of the incident, the
child lived with plaintiff in a nobile home park owned by defendant
Focus 1 LLC (Focus). Focus nmaintained a playground on the northern
portion of its property, next to which were trails and a wooded area
t hat began on Focus’s property and continued onto the adjacent
property owned by defendants Sandra Chi appone and Martin Chi appone.
Thus, portions of the trails and wooded area were | ocated on both
Focus’ s property and the Chi appones’s property.

Bef ore depositions were conducted, Focus noved for sunmary
j udgment dismssing the conplaint and all cross clains against it on
the grounds that it did not owm the | and where the el evated pl atform
was | ocated and did not create or contribute to the condition that
caused the child s accident. Suprene Court denied the notion w thout
prejudice to renew, and we affirm
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We agree with plaintiff that the notion is premature because
di scovery has not been conpleted and thus “informati on necessary to
oppose the notion[, particularly with respect to whether Focus created
or contributed to the dangerous condition,] remained within [Focus’s]
excl usi ve know edge” (Buffamante Whi pple Buttafaro, Certified Public
Accountants, P.C v Dawson, 118 AD3d 1283, 1284 [4th Dept 2014]; see
CPLR 3212 [f]; see generally Singh v Avis Rent A Car Sys., Inc., 119
AD3d 768, 770 [2d Dept 2014]). Moreover, we note that Focus failed to
meet its initial burden of establishing that it did not own the
property where the accident occurred i nasmuch as Focus did not subnit
an affidavit fromanyone with personal know edge whether the site of
t he accident was actually |located on Focus's property (see generally
CPLR 3212 [b]; Zuckerman v City of New York, 49 Ny2d 557, 562-563
[ 1980]).
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