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Appeal and cross appeal froman order of the Suprene Court,
Onei da County (Patrick F. MacRae, J.), entered August 15, 2017. The
order denied plaintiff’s notion for partial summary judgnent on its
fifth cause of action and deni ed defendant’s cross notion for partia
sumary judgnent on that cause of action.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  The parties entered into an “Energy Services
Agreenment” (Agreenent) pursuant to which plaintiff would finance and
construct a conbi ned heat and power facility (CHPF) on defendant’s
property in exchange for defendant’s prom se to purchase all of its
thermal energy requirenents fromplaintiff unless, “when operating at
full capacity, the CHPF [did] not produce sufficient Thermal Energy to
neet all [of defendant’s energy] requirenents.” In the event that the
CHPF did not produce sufficient Thermal Energy, defendant woul d be
permtted to use its own boilers “to suppl enent the production and
delivery of Thermal Energy so as to neet the one hundred percent
(1009% Thernmal Energy requirenent.” Several years after the CHPF
began operating, plaintiff conmenced the instant action for breach of
contract and judgnment declaring that defendant is obligated under the
Agreenent to purchase 100% of its thermal energy requirenents from
plaintiff. Plaintiff noved for partial sunmary judgnment on its fifth
cause of action, seeking a declaration, and defendant cross-noved for
partial summary judgnent on that cause of action. Suprene Court
deni ed the notion and cross notion, and we affirm

Initially, we agree with plaintiff that the court erred in
determining that it was precluded fromissuing a declaration. The
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nmer e exi stence of another adequate remedy does not preclude a court
fromissuing a declaration (see Matter of Mdrgenthau v Erl baum 59
NY2d 143, 148 [1983], cert denied 464 US 993 [1983]; County of Monroe
v C ough Harbour & Assoc., LLP, 154 AD3d 1281, 1282 [4th Dept 2017];
see generally CPLR 3001). Were, as here, the parties have differing
interpretations of their obligations under a contract and the contract
does not “delineate[] the agreed procedure to be foll owed for

resol ving disputes arising [between the parties]” (Kalisch-Jarcho,
Inc. v Gty of New York, 72 Ny2d 727, 732 [1988]), a cause of action
for declaratory relief “my be an appropriate vehicle for settling
justiciable disputes as to contract rights and obligations” (id. at
731).

We nonet hel ess conclude that the court properly denied the notion
and cross notion because the parties’ Agreenent is not clear and
unanbi guous (see generally MHR Capital Partners LP v Presstek, Inc.,
12 NY3d 640, 645 [2009]; Colella v Colella, 129 AD3d 1650, 1651 [4th
Dept 2015]). The Agreenent provides that “[t]he Parties acknow edge
and understand that when operating at full capacity, the CHPF may
nevert hel ess not produce sufficient Thermal Energy to neet al
requi renents.” That provision nay be interpreted, as plaintiff
contends, as requiring defendant to purchase all of the thermal energy
produced by the CHPF, regardl ess of whether defendant can distribute
that energy. The provision also may be interpreted, as defendant
contends, as permtting defendant to use its own boilers when the CHPF
is incapable of neeting 100% of its thermal energy requirenents, which
is often because defendant’s thermal energy distribution system cannot
accommodate all forns of thermal energy produced by the CHPF
| nasnmuch as it is not clear whether the parties were aware of the
[imtations of defendant’s hot water thermal energy distribution
capabilities when they entered the Agreenent “for the sale [from
plaintiff] to [defendant] of all the [hospital’s] . . . Thermal Energy
requi renents,” both the notion and cross notion were properly denied.
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