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BELLA RGOSS, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

AVI LANDAU, DEFENDANT- RESPONDENT.

M CHAEL J. CROSBY, HONEOYE FALLS, FOR PLAI NTI FF- APPELLANT.

Appeal from an order of the Monroe County Court (Victoria M
Argento, J.), entered Decenber 7, 2015. The order affirmed a judgnent
of the Rochester City Court dated May 14, 2015 that dism ssed
plaintiff’s claimfor damages in an action involving personal tort.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Plaintiff comenced this small clains action in
Rochester City Court (hereafter, trial court), seeking $5,000 in
damages from defendant, her neighbor. At trial, plaintiff testified
that, approximately two years before she filed the claim defendant
approached her one night while she was shovel i ng snow and pushed her
down without provocation. According to plaintiff, defendant then took
her shovel and struck her stormdoor with it, causing property damage.
Plaintiff explained that she did not call the police until two years
| at er because she was afraid of defendant and did not trust the
police. Defendant also testified, and denied having any altercation
with plaintiff and causi ng any damage to her property. A woman who
lives with defendant corroborated his testinony, adding that
plaintiff’s storm door had been broken for nore than 10 years.

The trial court dism ssed the claim crediting the testinony of
def endant and his witness and determning that “this incident as
al | eged never occurred and that the Defendant never assaulted or
harassed the Plaintiff [on the date in question] or damaged any of her
property.” The trial court further concluded that plaintiff in any
event had failed to provide sufficient proof of her damages. On
plaintiff’'s appeal of the trial court’s judgnment, County Court
affirmed, witing that this case “primarily involves a credibility
issue and this Court is in no position to overturn the determ nation
made by the trial court[,] which had the advantage of having seen and

heard the witnesses.” County Court concluded that, based on its
review of the record, “it cannot be said that the judgment was ‘so
shocking as not to be substantial justice,” ” citing Coppola v Kandey

Co. (236 AD2d 871, 872 [4th Dept 1997]). Plaintiff appeal ed as of
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ri ght once again (see CPLR 5703 [b]), and we now affirm

Contrary to plaintiff’s contention, County Court did not apply
the incorrect standard of appellate review “Appellate review of
small clains is [imted to determ ning whether ‘substantial justice
has not been done between the parties according to the rules and
principles of substantive law ” (Rowe v Silver & Gold Expressions,
107 AD3d 1090, 1091 [3d Dept 2013], quoting UCCA 1807). “Thus,
judgnment rendered in a snmall clains action will be overturned only if
it is ‘so shocking as to not be substantial justice ” (Coppola, 236
AD2d at 872; see Curto v Erie County [appeal No. 1], 154 AD3d 1319,
1319 [4th Dept 2017]; Mead Home | nprovenent, Inc. v Goldstein, 56 AD3d
1179, 1179 [4th Dept 2008]; Davis v Monroe Muffler/Brake & Serv.,
Inc., 50 AD3d 1544, 1544-1545 [4th Dept 2008]). As noted, that is the
preci se standard applied by County Court.

In any event, regardless of the standard of review, this case
turned on credibility issues that the trial court resolved in
defendant’s favor, and, |ike County Court, we conclude that there is
no basis in the record for us to disturb the trial court’s credibility
determ nati ons.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



