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Appeal from an order of the Suprenme Court, Ontario County
(Frederick G Reed, A J.), entered Decenber 2, 2016. The order
granted plaintiff [eave to reargue, and upon reargunent, granted that
part of the notion of plaintiff for summary judgnent with respect to
liability.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying those parts of the notion
with respect to the first through sixth causes of action, and with
respect to the seventh cause of action except insofar as it is based
upon defendant’s renoval of a steam boiler furnace, a hot water
heater, a walk-in cooler, a two-sink stainless steel unit, a single
door freezer, a small refrigerator, an under work line, a two-sliding
door refrigerator, three fryer units, one broiler, a Hobart brand
di shwasher, a mlk cooler, an iced tea machi ne, and various tables,
chairs, bar stools, booster seats, and high chairs, and as nodified
the order is affirmed w thout costs.

Menmorandum  This action arises out of a | ease between plaintiff,
as |l andlord, and defendant, as tenant, for a conmercial property that
was to be operated as a restaurant. The fifth paragraph of the |ease
provi ded t hat defendant had exam ned the preni ses, and accepted it in
the condition that it was in at the tine of |ease comencenent. The
fifth paragraph further provided that defendant would “quit and
surrender the prem ses at the end of the demi sed termin as good
condition as on the commencenent of th[e] | ease, as the reasonabl e use
thereof will permt.” The thirtieth paragraph of the | ease provided
that “[t]he dem sed prem ses herein is a fully equi pped restaurant and
bar including furniture, equipnent, fixtures and ot her persona
property[,] including but not limted to those itens set forth in
Exhibit A attached hereto . . . Tenant agrees that all itens contained
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in Exhibit A are in good condition and fully operable and are accepted
by Tenant in ‘as is’ condition. Tenant nust keep, and at the end of
the Termreturn, all of said fixtures and personal property in good
order and repair, reasonable wear and tear excepted. Tenant shall be
responsi bl e for replacenment of any itens contained in Exhibit A which
are |l ost, stolen, damaged or becone obsolete or worn out during the

| ease term”

After defendant vacated and surrendered the | eased prem ses at
the end of the lease term plaintiff comrenced this action and
asserted seven causes of action, including for conversion and breach
of | ease based on allegations that defendant inproperly renoved
restaurant equi pnent and fi xtures when he vacated the prem ses.
Fol | ow ng di scovery, plaintiff noved for sunmmary judgnment on the
conplaint, and Suprene Court denied the notion. Plaintiff
subsequent |y sought | eave to reargue the notion and, upon reargunent,
the court granted that part of the notion with respect to liability.
We note that the court failed to specify in either its bench decision
or witten order the cause or causes of action that served as the
basis for granting the notion in part.

As a prelimnary matter, we agree with defendant that the
phot ographs submtted by plaintiff on its original notion were not
properly authenticated (see generally People v Byrnes, 33 NY2d 343,
347 [1974]), and that plaintiff’s attenpt to renmedy that defect inits
reply papers was inproper (see David v Bryon, 56 AD3d 413, 414-415 [2d
Dept 2008]). We note, however, that our decision herein is not based
upon any photographs in the record.

We further agree with defendant that the court erred in granting
the notion with respect to liability on the first through sixth causes
of action, and we therefore nodify the order accordingly. Even
assum ng, arguendo, that plaintiff met its initial burden on the
notion (see generally Alvarez v Prospect Hosp., 68 Ny2d 320, 324
[ 1986] ), we conclude that defendant’s subm ssions raised triable
i ssues of fact (see Zuckerman v City of New York, 49 Ny2d 557, 562
[ 1980]), particularly on the issue whether he left the premises in a
condition that confornmed to the | ease provisions.

Finally, we conclude that the court erred in granting the notion
with respect to liability on the seventh cause of action, for breach
of | ease, except to the extent that it is based on certain itens that
defendant admtted renoving or failing to replace. Specifically,
defendant admitted in his interrogatory responses that, upon vacati ng
the prem ses, he renoved or failed to replace the follow ng itens that
were present at the prem ses when he took possession: a steam boiler
furnace, a hot water heater, a walk-in cooler, a two-sink stainless
steel unit, a single door freezer, a snmall refrigerator, a snal
freezer described in Exhibit A as an “under work line,” a two-sliding
door refrigerator, three fryer units, one broiler, a Hobart brand
di shwasher, a mlk cooler, an iced tea machine, and various tabl es,
chairs, bar stools, booster seats, and high chairs. Defendant’s
adm ssions establish as a matter of |aw that he breached the fifth and
thirtieth paragraphs of the | ease agreenent with respect to only those
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itenms, and we therefore further nodify the order accordingly.

In light of our determnation, plaintiff’s contention concerning
spoliation is academ c.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



