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\% MVEMORANDUM AND ORDER

JOHN HOMER, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (JOHN J. G LSENAN, OF THE
PENNSYLVANI A AND M CHI GAN BARS, ADM TTED PRO HAC VI CE, OF COUNSEL),
FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Onondaga County Court (Thomas J.
Mller, J.), rendered Septenber 4, 2014. The judgnent convicted
def endant, upon his plea of guilty, of assault in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of assault in the second degree (Penal Law
§ 120.05 [9]). W agree with defendant that the waiver of the right
to appeal is invalid because “the m nimal inquiry made by County Court
was insufficient to establish that the court engage[d] the defendant
in an adequate colloquy to ensure that the waiver of the right to

appeal was a know ng and voluntary choice” (People v Carroll, 148 AD3d
1546, 1546 [internal quotation marks omtted]; see People v Harris,
148 AD3d 1694, 1694, Iv denied __ NY3d ___ [May 26, 2017]; cf. People

v Massey, 149 AD3d 1524, 1525). Moreover, the colloquy concerning the
wai ver of the right to appeal, which was i medi ately preceded by a
col l oquy concerning the rights automatically forfeited by a guilty

pl ea, conflated the right to appeal with the rights forfeited by a
guilty plea (cf. Massey, 149 AD3d at 1525). “[T]he witten waiver of
the right to appeal, which was not signed until sentencing, does not
serve to validate the otherw se i nadequate oral waiver where, as here,
‘“there is no indication that [the court] obtained a know ng and

vol untary waiver of that right at the tinme of the plea’ ” (Carroll,
148 AD3d at 1546-1547). Neverthel ess, considering defendant’s
crimnal record, which includes two prior felony convictions, we
percei ve no basis upon which to nodify the sentence as a matter of
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discretion in the interest of justice (see CPL 470.15 [6] [Db]).

Entered: June 30, 2017 Frances E. Cafarell
Cerk of the Court



