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Appeal from an order of the Suprene Court, Mnroe County (Renee
Forgensi Mnarik, A J.), entered Novenber 12, 2015. The order,
i nsofar as appealed from denied plaintiff’s notion for summary
j udgnent .

It is hereby ORDERED that the order so appealed fromis affirned
wi t hout costs.

Menorandum Plaintiff, Erie Insurance Exchange, comrenced this
action seeking a declaration that it is not obligated to defend or
i ndemmi fy defendant J.M Pereira & Sons, Inc. (JMP) in an underlying
personal injury action. W conclude that Suprene Court properly
denied plaintiff’s notion for summary judgnent.

I n 2006, several enployees of JMP, a Pennsylvani a corporation,
were either injured or killed while working for JMP in New York State.
At the tinme of the accident, the enpl oyees were allegedly working with
wat er proof i ng products produced by defendant RPC, Inc., also known as
Rubber Pol yner Corporation (RPC). The injured enployee and the
estates of the two enpl oyees killed in the accident comrenced actions
agai nst various parties, including RPC, which in turn comrenced third-
party actions against JMP. At the tinme of the accident, JMP was
i nsured by several insurance policies, two of which had been issued by
plaintiff. One policy, the “Utraflex Policy,” provided insurance for
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property damage, but it has been exhausted and is not at issue on this
appeal. The second policy, known as the “Business Catastrophe
Liability Policy” (BCL policy), provided commercial liability unbrella
cover age.

RPC tendered its defense and indemification to JMP, and both JM
and RPC tendered their defense and indemification to plaintiff.
Plaintiff denied the tender, contending that there was no contract or
witten agreenent between RPC and JMP that woul d require defense and
indemmi fication for the underlying clainms and that RPC was not an
addi tional insured under the BCL policy. Wth respect to JMP,
plaintiff reserved its rights to disclaimcoverage based on a policy
excl usion that excluded coverage for bodily injury to JMP s enpl oyees
if such injury arose out of their enploynent or during the course of
performng their duties related to JMP s busi ness.

JMP was al so insured by the State Wrkers’ Insurance Fund of
Pennsyl vania (SWF), which had issued a single policy containing
“WORKERS COVPENSATI ON | NSURANCE” and “EMPLOYERS LI ABI LI TY | NSURANCE. ”
The enpl oyers liability insurance “applied to work in the State of
Pennsyl vani a,” or enpl oynent that was “necessary or incidental to
[JMPs] work” in Pennsylvania. Based on the applicability of severa
policy exclusions, including the geographic [imtations of the policy,
the SWF denied coverage.

Plaintiff thereafter commenced an action in Pennsylvani a agai nst
JMP, RPC, the injured enployee, and the estates of the two killed
enpl oyees, seeking a declaration that it had no duty to defend and
indemmify JMP in the underlying actions. That Pennsyl vania action was
di sm ssed “wthout prejudice to refile with joinder of al
i ndi spensabl e parties.” Follow ng that dismssal, plaintiff commenced
the instant action in New York, seeking a declaration that it has no
obligation to defend JMP in the underlying actions and no obligation
to indemify JMP against any obligation it may incur in those
under | yi ng acti ons.

Bef ore any depositions or any exchange of discovery between JMP
and RPC, plaintiff nmoved for summary judgnment, contending that
Pennsyl vani a | aw governed interpretation of the BCL policy and that
Exclusion G of that policy precluded coverage. Al of the defendants
opposed the notion.

Contrary to plaintiff’s contention, we need not apply
Pennsylvania law in order to interpret the provisions of the various
i nsurance policies. “The first step in any case presenting a
potential choice of law issue is to determ ne whether there is an
actual conflict between the |aws of the jurisdictions involved”
(Matter of Allstate Ins. Co. [Stolarz—New Jersey Mrs. Ins. Co.], 81
Ny2d 219, 223). “There is no need to engage in conflicts of |aws
anal ysis absent a conflict between the |aws of New York and
Pennsyl vania with respect to the applicability of basic tenets of
contract interpretation” (National Abatenment Corp. v National Union
Fire Ins. Co. of Pittsburgh, Pa., 33 AD3d 570, 570). Here, there is
no such conflict (conpare Matter of Viking Punp, Inc., 27 NY3d 244,
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257; Pioneer Tower Omers Assn. v State FarmFire & Cas. Co., 12 Ny3d
302, 307; Belt Painting Corp. v TIGIns. Co., 100 Ny2d 377, 383; with
Babcock & Wl cox Co. v Anerican Nuclear |Insurers, 131 A3d 445, 456;
Mut ual Benefit Ins. Co. v Politsopoul os, 631 Pa 628, 640, 115 A3d 844,
852 n 6; Penn-America Ins. Co. v Peccadillos, Inc., 27 A3d 259, 264-
265, appeal denied 613 Pa 669, 34 A3d 832).

Exclusion G of the BCL policy provides that coverage is excl uded
for bodily injuries to JMP enpl oyees “arising out of and in the course
of . . . [e]lnploynment by [JMP]; or . . . [p]lerform ng duties related
to the conduct of [JMP s] business.” There are three exceptions to
Exclusion G two of which are relevant to this appeal. The first
provi des that Exclusion G “does not apply to liability assunmed by the
i nsured under an ‘insured contract.” ” Insofar as relevant to this
appeal, the BCL policy defines an “insured contract” as “[t]hat part
of any other contract or agreenent pertaining to [JM s] business .

under which [JMP] assune[s] the tort liability of another part [sic]
to pay for ‘bodily injury’ or ‘property damage’ to a third person or
organi zation. Tort liability neans a liability that woul d be inposed
by law i n absence of any contract or agreenent.”

The second exception provides that Exclusion G “does not apply to
the extent that valid ‘underlying insurance’ for the enployer’s

l[iability risks . . . exists or would have existed but for the
exhaustion of the underlying limts for ‘bodily injury . Coverage
provided will follow the provisions, exclusions and limtations of the

“underlying insurance’ unless otherw se directed by [the BCL]
i nsurance” (enphasis added).

We conclude that plaintiff established, as a natter of |aw, that
the first exception to Exclusion G does not apply, and neither JMP nor
RPC raised a triable issue of fact (see generally Zuckerman v City of
New Yor k, 49 Ny2d 557, 562). Specifically, plaintiff established that
JMP did not assume the tort liability of RPC under any contract or
agreenent between JMP and RPC. Although JMP and RPC submtted
evi dence that there was a contract or agreenent between themthat
woul d require JMP to nanme RPC as an additional insured on JW's
i nsurance policies, an agreenment to nane a party as an additiona
insured is not an agreenent to assunme liability in tort for that party
(see Anerican Ins. Co. v Schnall, 134 AD3d 746, 748-749; Nuzzo v
Giffin Tech., 222 AD2d 184, 188, |v dism ssed 89 Ny2d 981, |v
deni ed 91 NY2d 812; Hailey v New York State Elec. & Gas Corp., 214
AD2d 986, 986; cf. Trento, Inc. v Pennsylvania Mrs. Assn. Ins. Co.,
832 A2d 1120, 1121-1122; see also Brooks v Colton, 760 A2d 393, 395-
396) .

W neverthel ess conclude that the court properly denied
plaintiff’s nmotion inasmuch as plaintiff failed to establish, as a
matter of law, that the second exception to Exclusion G does not
apply. The second exception contains a standard “follow the fornf
provi sion. Such a provision generally neans that the unbrella policy
i ncorporates the provisions of a valid underlying policy, and “is
designed to match the coverage provided by the underlying policy”

(Hi ghrise Hoisting & Scaffolding, Inc. v Liberty Ins. Underwiters,
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Inc., 116 AD3d 647, 648, |v denied 24 Ny3d 908; see Viking Punp, Inc.,
27 NY3d at 252; Federal Ins. Co. v International Bus. Machs. Corp., 18
NY3d 642, 646; see also Kropa v Gateway Ford, 974 A2d 502, 505, appeal
deni ed 605 Pa 701). Nevertheless, the BCL policy al so provides that

it will followthe formof the valid underlying insurance “unless

ot herwi se directed” by the BCL policy, and “we nust construe the
policy in a way that affords a fair neaning to all of the |anguage
enpl oyed by the parties in the contract[, |eaving] no provision

wi thout force and effect” (Viking Punp, Inc., 27 NY3d at 257 [internal
guotation marks omtted]).

The di ssent adopts plaintiff's position that the geographic
[imtation of the underlying SWF policy, i.e., Iimting coverage to
wor k in Pennsylvani a, precludes coverage for the accident that
occurred in New York. According to the dissent, the underlying SWF
policy was not “valid ‘underlying insurance’ ” because it limted
coverage to work in Pennsylvania (enphasis added). W respectfully
di sagree with that position. The dissent is interpreting the word
“valid” to nmean “applicable.” 1In our view, the geographic limts of
that policy do not affect the policy's validity but, rather, affects
its applicability. Oherwi se there would never be a situation where
the “unl ess otherw se directed” | anguage woul d have neani ng. That
phrase has nmeaning only if the underlying insurance has excl usions not
found in the BCL policy. Inasnuch as we nust “construe the policy in
a way that affords a fair nmeaning to all of the |anguage enpl oyed by
the parties in the contract and | eaves no provision w thout force and
effect,” we cannot adopt the position of the dissent (Consolidated
Edi son Co. of N Y. v Allstate Ins. Co., 98 NYy2d 208, 221-222 [internal
guotation marks omtted]). |In any event, the fact that we and our
di ssenting col |l eague interpret the policy differently establishes, at
the very least, that the policy is anbiguous and that plaintiff failed
to satisfy its burden of establishing as a natter of law that there is
“no ot her reasonable interpretation” of the exception to the excl usion
(Dean v Tower Ins. Co. of N Y., 19 Ny3d 704, 708 [internal quotation
marks omtted]).

Based on our interpretation of the second exception, there would
be coverage. The BCL policy applied “anywhere in the world,” with the
exception of areas subject to trade or econom c sanctions or
enbargoes. Inasnuch as the second exception follows the formof the
underlying insurance “unless otherwi se directed” by the BCL policy,
and the BCL policy otherw se directs coverage beyond Pennsylvani a, we
conclude that the geographic Iimtation of the SWF policy does not
precl ude coverage under the BCL policy for an accident that occurred
in New York State.

Contrary to plaintiff’s further contention, the BCL policy, by
its clear and unanbi guous terns, does not require exhaustion of the
underlying SWF policy before the BCL policy coverage is triggered.
Under the second exception to Exclusion G coverage is provided if
val id underlying insurance exists “or” would have existed but for
exhaustion of the underlying limts. That exception does not require
exhaustion of the underlying policy. Under the coverages section of
the policy, plaintiff agreed to pay JMP “the ‘ultimte net loss’ in
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excess of the ‘retained limt’ because of ‘bodily injury’ or ‘property
damage’ to which [the BCL] insurance applies.” The ultimte net |oss
is “the total sum after reduction for recoveries or sal vages
collectible, that the insured becones |legally obligated to pay by
reason of settlenent or judgnments” or other alternative dispute
resolution, and the “retained limt” is the policy limt of the
under |l yi ng insurance. Those provisions establish that plaintiff my
deduct fromany anmount it pays to JMP the policy linmt of the
underlying insurance. It does not, however, require exhaustion of the
under | yi ng policy coverage.

JMP, as a nonnovi ng, nonappealing party, contends that we shoul d
exerci se our power to search the record and award it summary judgnent
(see CPLR 3212 [b]; Merritt H Il Vineyards v Wndy Hgts. Vineyard, 61
NYy2d 106, 110-111). W decline to do so. The nere fact that
plaintiff did not establish as a matter of |aw that Exclusion G
precl udes coverage does not, in our view, establish as a matter of |aw
that the BCL policy provides such coverage.

Based on our resolution, we do not address JMP' s renaining
contentions in response to plaintiff’s appeal.

Al'l concur except Peraporto, J.P., who dissents and votes to
reverse the order insofar as appealed fromin the foll ow ng
menorandum | respectfully dissent because | disagree with the
majority that plaintiff failed to establish, as a matter of |aw, that
t he second exception to Exclusion Gin the "“Business Catastrophe
Liability Policy” (BCL policy) issued to defendant J.M Pereira &
Sons, Inc. (JMP) does not apply. In ny view, plaintiff established
t hat Excl usion G precludes coverage, and therefore the order insofar
as appeal ed from shoul d be reversed and judgnment should be granted to
plaintiff declaring that it is not required to provide a defense or
indemmity in the underlying actions or third-party actions.

Under the BCL policy, which provides commercial liability
unbrella coverage, plaintiff agreed to “pay on behalf of the insured
the ‘“ultimate net loss’ in excess of the ‘retained limt’ because of
“bodily injury’ . . . to which th[e] insurance applies.” Unless
certain exceptions are applicable, however, Exclusion Gto the BCL
policy excludes enployer’s liability coverage for bodily injuries to

JMP enpl oyees “arising out of and in the course of . . . [e]nploynent
by [JMP]; or . . . [p]erform ng duties related to the conduct of
[ JMP' s] business.” The second exception provides that Exclusion G

“does not apply to the extent that valid ‘underlying insurance’ for
the enployer’s liability risks described above exists or would have
exi sted but for the exhaustion of the underlying limts for ‘bodily

injury’ . Coverage provided will follow the provisions, exclusions and
[imtations of the ‘underlying insurance’ unless otherw se directed by
this insurance.” The term “underlying insurance” is defined as “any

policies of insurance listed in the declarations” in the applicable
schedul e, which includes, as relevant here, enployer’s liability
coverage under a policy issued to JMP by the State Wrkers’ 1nsurance
Fund of Pennsylvania (SWF). The enployer’s liability part of the
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SWF policy applies only “to work in the State of Pennsylvania,” or
enpl oynment that is “necessary or incidental to [JMPs] work” in
Pennsyl vani a.

The only reasonable interpretation of the plain and unanbi guous
| anguage is that the BCL policy would provide JMP with enployer’s
liability coverage (i.e., the exclusion would not apply) only to the
extent that such coverage existed under the SWF policy. Inasnuch as
the SWF policy does not provide enployer’s liability coverage for
JMP's work outside of Pennsylvania, | agree with plaintiff that no
“valid ‘underlying insurance’ for [JMPs] liability risks” exists for
bodily injuries to its enpl oyees insofar as such injuries arise out of
or in the course of their enploynent by JMP or their performance of
duties related to the conduct of JMP s business.

Contrary to the majority’s determnation, the “foll ow fornf
provi sion contained in the second sentence of the second exception to
Exclusion Gis relevant when, and only when, valid underlying
i nsurance for the enployer’s liability risks exists pursuant to the
first sentence of that exception. |In that instance, the BCL policy
woul d “conforn{] to the ternms” of the underlying SWF policy (Federal
Ins. Co. v International Bus. Machs. Corp., 18 Ny3d 642, 646) by
“followfing its] provisions, exclusions and Ilimtations,” i.e., the
BCL policy would “match the coverage provided” by the SWF policy
(Hi ghrise Hoisting & Scaffolding, Inc. v Liberty Ins. Underwiters,
Inc., 116 AD3d 647, 648, |v denied 24 NY3d 908), “unless otherw se
directed by [the BCL policy].” Here, however, there is no “[c]overage
provi ded” by the SWF policy for the BCL policy to match or “foll ow
form”

Entered: June 30, 2017 Frances E. Caf ar el
Cerk of the Court



