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STEPHEN J. JONES AND LAURI E KLEHR- JONES,
PLAI NTI FFS- RESPONDENTS,

\Y, MEMORANDUM AND ORDER
JAY P. TOVEY CO., |NC., DEFENDANT-APPELLANT.
JAY P. TOVEY 0O, INC., THIRD-PARTY PLA NTI FF,

Vv
STEPHEN J. JONES CONTRACTI NG I NC., MELI SSA

RI CE, KENNETH RI CE AND OXFORD EAST LANDSCAPE
AND DESI GN, I NC., TH RD- PARTY DEFENDANTS.

RUPP, BAASE, PFALZGRAF, CUNNI NGHAM LLC, ROCHESTER ( MATTHEW A. LENHARD
OF COUNSEL), FOR DEFENDANT- APPELLANT AND THI RD- PARTY PLAI NTI FF.

FI TZSI MMONS, NUNN & PLUKAS, LLP, ROCHESTER (JASON E. ABBOIT OF
COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Monroe County (Ann
Mari e Taddeo, J.), entered Septenber 13, 2016. The order granted
plaintiffs’ cross notion for partial summary judgnent on the issue of
defendant-third-party plaintiff’s liability under Labor Law § 240 (1).

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the cross notion is
deni ed wi t hout prejudice.

Menorandum  Stephen J. Jones (plaintiff), an enpl oyee and owner
of third-party defendant Stephen J. Jones Contracting, Inc., fell from
a | adder while working on a single-famly home. Plaintiff and his
wi fe thereafter comenced this Labor Law and common-| aw negl i gence
action against, inter alia, defendant-third-party plaintiff Jay P.
Tovey Co., Inc. (defendant), the general contractor on the project.
| nsofar as relevant to this appeal, plaintiffs cross-noved for partia
sumary judgnent on the issue of defendant’s liability under Labor Law
8§ 240 (1). W agree with defendant that, in viewof the limted
di scovery that has been conducted, Suprenme Court erred in granting the
cross notion (see Coniber v Center Point Transfer Sta., Inc., 82 AD3d
1629, 1629). Notably, discovery has been limted to plaintiff’s own
account of the accident during his exam nation before trial, and
def endant has not had an opportunity to explore potential defenses
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(see generally Groves v Land’s End Hous. Co., Inc., 80 Ny2d 978, 980).

Entered: June 16, 2017 Frances E. Cafarell
Cerk of the Court



