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Appeal from an order of the Suprenme Court, Erie County (John M
Curran, J.), entered May 22, 2015. The order granted the notion of
defendants for summary j udgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum I n this medical mal practice action, plaintiffs
appeal froman order granting defendants’ notion for summary judgnent
dism ssing the conplaint. W affirm Plaintiffs commenced this
action seeking damages for injuries plaintiff Sharon Occhi no
(plaintiff) allegedly sustained because of a seven-nonth delay in
di agnosi ng her breast cancer. On April 12, 2010, plaintiff presented
to def endant W ndsong Radi ol ogy, P.C. (Wndsong) for a screening
mammogram  Defendant X. Cynthia Fan, M D. interpreted the mammogram
finding that there were “[n]o suspicious nodul es, mcrocalcifications,
architectural distortion, or abnormality of the skin or nipples” and
that there was “no evidence of malignancy.” Seven nonths later, after
feeling a lunp in her breast during a self-exam nation, plaintiff
again presented to Wndsong for a diagnostic manmogram foll ow ng
whi ch she was di agnosed with invasive ductal carcinoma. She underwent
a lunpectony with axillary |ynph node di ssection, chenotherapy,
radi ati on therapy and hornone repl acenent therapy.

Def endants noved for sumary judgnent and thus had “the initia
burden of establishing either that there was no devi ation or departure
fromthe applicable standard of care or that any all eged departure did
not proximately cause the plaintiff’s injuries” (Bagley v Rochester
Gen. Hosp., 124 AD3d 1272, 1273). Suprenme Court determ ned that
defendants net their initial burden of establishing both that
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def endants did not deviate or depart fromthe applicable standard of
care and that any all eged departure did not cause any injury to
plaintiff. Plaintiffs, on this appeal, do not chall enge that

det erm nation

Plaintiffs contend that the affidavit of their expert raised
triable issues of fact sufficient to defeat defendants’ notion. W
reject that contention. In order to defeat the notion, plaintiffs
were required to submt a physician’s affidavit establishing both that
def endants deviated fromthe applicable standard of care and that such
devi ation was a proxi mate cause of plaintiff’s injuries (see id.). It
is well settled that “[g]eneral allegations of nedical nalpractice,
merely conclusory and unsupported by conpetent evidence tending to
establish the essential elenents of nedical mal practice, are
insufficient to defeat [a] defendant physician’s sunmary judgment
notion” (Alvarez v Prospect Hosp., 68 Ny2d 320, 325; see Bagley, 124
AD3d at 1273). \Were, as here, “the expert’s ultinate assertions are
specul ati ve or unsupported by any evidentiary foundation, . . . [his
or her] opinion should be given no probative force and is insufficient
to withstand summary judgnment” (Diaz v New York Downtown Hosp., 99
NY2d 542, 544; see Bagley, 124 AD3d at 1273).

In the affidavit in opposition to defendants’ notion, plaintiffs’
expert physician msstates the facts in the record, stating that Dr.
Fan had noted a “nodul ar density” or “suspicious area” in the Apri
2010 mammogram  That is factually incorrect. Neither Dr. Fan nor
plaintiff’s treating physician, in subsequently review ng that
mamogram had noted anyt hi ng abnormal in that manmogram  Thus, any
statenents to the contrary are “unsupported by any evidentiary
foundation” (Diaz, 99 NY2d at 544). The additional clains of
plaintiffs expert physician are “vague, conclusory, specul ative, and
unsupported by the medical evidence in the record before us” (Bagley,
124 AD3d at 1274). W therefore conclude that plaintiffs failed to
raise a triable issue of fact, and that defendants were entitled to
summary judgnent di sm ssing the conplaint.

Based on our determ nation, we do not reach plaintiffs’ remaining
contentions concerning causation.
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