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Appeal from an order of the Suprene Court, Erie County (Janmes H.
Dillon, J.), entered August 23, 2016. The order denied in part the
notion of plaintiff for sunmary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries that he allegedly sustained when his vehicle was struck by a
cenment - m xer truck operated by defendant Wayne T. Bonnett and owned by
def endant Great Lakes Concrete Products LLC. Plaintiff appeals from
an order that, inter alia, denied that part of his notion seeking
sumary judgnent dism ssing defendants’ affirmative defense of
conparative negligence. W affirm

In support of his notion, plaintiff submtted evidence that the
truck driven by Bonnett was traveling in the center |ane, and then
noved into the right |lane and struck plaintiff’s vehicle, thus
establishing that Bonnett’s negligence was a proxi mate cause of the
accident (see Wlliams v New York City Tr. Auth., 37 AD3d 827, 827-
828; see also Vehicle and Traffic Law § 1128 [a]; see generally Russo
v Pearson, 148 AD3d 1762, 1763). Defendants raised a triable issue of
fact in opposition, however, by submitting evidence that Bonnett
checked his mrror, saw that the | ane was clear, and put on his signa
prior to noving into the right lane, and that plaintiff was
accelerating in order to pass Bonnett on the right at the tinme of the
accident and therefore did not use reasonable care to avoid the
collision (see Romano v 202 Corp., 305 AD2d 576, 577). Thus, view ng
the evidence in the |ight nost favorable to defendants (see Otiz v
Varsity Hol dings, LLC, 18 NY3d 335, 340), we conclude that defendants
raised a triable issue of fact concerning the cause of the accident
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(see Fogel v Rizzo, 91 AD3d 706, 707), and whether plaintiff’s conduct
contributed to it (see Romano, 305 AD2d at 577; see generally Russo,
148 AD3d at 1763).

Entered: June 16, 2017 Frances E. Cafarell
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