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Appeal froma judgnent of the Monroe County Court (Ml chor E
Castro, A J.), rendered January 5, 2011. The judgnent convi cted
def endant, upon his plea of guilty, of insurance fraud in the fourth
degree and crimnal possession of a forged instrunent in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of insurance fraud in the fourth degree (Pena
Law 8§ 176.15) and crim nal possession of a forged instrunent in the
second degree (8 170.25). Defendant noved to withdraw his plea on the
ground that he was deni ed effective assistance of counsel, and he
contends that County Court erred in denying his notion. As a
prelimnary matter, we note that defendant’s contention survives his
valid waiver of the right to appeal “ ‘only insofar as he contends
that his plea was infected by the allegedly ineffective assistance and
that he entered the plea because of his attorney’ s allegedly poor
performance’ ” (People v Strickland, 103 AD3d 1178, 1178; see People v
Mont gonmery, 63 AD3d 1635, 1635-1636, |v denied 13 Ny3d 798). W
conclude that the court properly denied the notion.

“The decision to permt a defendant to withdraw a guilty plea
rests in the sound discretion of the court” (People v Smth, 122 AD3d
1300, 1301-1302, Iv denied 25 Ny3d 1172 [internal quotation marks
omtted]; see People v Frederick, 45 Ny2d 520, 524-525), and “a guilty
plea will be upheld as valid if it was entered voluntarily, know ngly
and intelligently” (People v Fiunefreddo, 82 Ny2d 536, 543; see People
v Missett, 76 Ny2d 909, 910-911). Here, defendant’s claimthat he
pl eaded guilty because of ineffective assistance of counsel is not
supported by the record, which reveals that defendant communi cated
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adequately with defense counsel, that he received a favorable plea
bargain, and that the court properly determ ned that the plea was
knowi ng and voluntary after holding a hearing on defendant’s notion
(see generally People v Ford, 86 Ny2d 397, 404). W |ikew se reject
defendant’s claimthat he was denied effective assistance of counse
based on defense counsel’s alleged failure to advise himof the

i mm gration consequences of the guilty plea. The record reveal s that
both the court and defense counsel advised defendant of potentia

i mm gration consequences of his plea, including the risk of
deportation, as required by Padilla v Kentucky (559 US 356, 374; see
Peopl e v Lawrence, 148 AD3d 1472, 1474; People v Deal neida, 124 AD3d
1405, 1406). We thus conclude that the guilty plea was know ngly,
voluntarily, and intelligently entered (see Fiunmefreddo, 82 Ny2d at
543), and that the court providently exercised its discretion in
denyi ng the noti on.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court



