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IN THE MATTER OF KELLI HELMER AND ERI C M KCOLAJEK,
PETI TI ONERS,

\% MEMORANDUM AND ORDER
NEW YORK STATE OFFI CE OF CHI LDREN AND FAM LY

SERVI CES AND ERI E COUNTY DEPARTMENT OF SOCI AL
SERVI CES, RESPONDENTS.

ZDARSKY, SAW CKI & AGOSTI NELLI LLP, BUFFALO (DAVID E. GUTOWBKI OF
COUNSEL), FOR PETI TI ONERS.

JOSEPH T. JARZEMBEK, BUFFALO, FOR RESPONDENT ERI E COUNTY DEPARTMENT OF
SOCl AL SERVI CES.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( PATRI CK A. WOODS OF
COUNSEL), FOR RESPONDENT NEW YORK STATE OFFI CE OF CHI LDREN AND FAM LY
SERVI CES.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnment by an order of the Suprene Court, Erie County [John F
O Donnell, J.], entered January 24, 2017) to review a determ nation of
respondent New York State Ofice of Children and Fam |y Services. The
determ nation affirnmed the determ nation of respondent Erie County
Department of Social Services to renpve two foster children from
petitioners’ honme.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disn ssed.

Menorandum In this proceeding pursuant to CPLR article 78,
petitioners challenge the determ nation of respondent New York State
Ofice of Children and Fanmily Services (OCFS) that affirned, after a
fair hearing, the determ nation of respondent Erie County Depart nment
of Social Services (DSS) to renopve two foster children from
petitioners’ honme. Petitioners contend that the determnation is
arbitrary and capricious and not supported by substantial evidence
i nasmuch as the evidence established that renoval of the children
woul d be contrary to their best interests. W note at the outset
that, in reviewing the determnation, “it is not our proper role to
substitute our judgnment here for that of the agencies in resolving the
i ssue of ‘best interests’ ” (Matter of O Rourke v Kirby, 54 Ny2d 8, 14
n 2; see Matter of John B. v Niagara County Dept. of Social Servs.,
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289 AD2d 1090, 1091-1092), but rather, we nust determ ne whether there
is “such relevant proof as a reasonable m nd may accept as adequate to
support” the determ nation to renove the children (300 G anmatan Ave.
Assoc. v State Div. of Human Rights, 45 Ny2d 176, 180; see Matter of
Bottom v Annucci, 26 Ny3d 983, 984-985). The evidence presented by
DSS and relied upon by OCFS neets that standard. OCFS was entitled to
credit the testinony of the DSS wi tnesses and to conclude, based upon
that testinony, that serious doubts existed with respect to the
stability of petitioners’ hone and the ability of petitioners to care
for the older foster child and protect the younger foster child and
the other child in their care (see Matter of Emerson v New York State
Of. of Children & Fam |y Servs., 148 AD3d 1627, 1627-1628). W
therefore decline to disturb the determ nation that renoval was in the
best interests of the children, inasmuch as that determination is
supported by substantial evidence and is not arbitrary or capricious.

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court



