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Appeal froma judgnent of the Monroe County Court (Ml chor E
Castro, A J.), rendered January 7, 2013. The judgnent convi cted
def endant, upon his plea of guilty, of crimnal sexual act in the
first degree.

It is hereby ORDERED that the case is held, the decisionis
reserved and the matter is remtted to Monroe County Court for further
proceedi ngs in accordance with the foll ow ng menorandum Def endant
appeal s froma judgnent convicting himupon his plea of guilty of
crimnal sexual act in the first degree (Penal Law § 130.50 [3]). W
rej ect defendant’s contention that County Court erred in refusing to
suppress his statenents to the police. Defendant was not in custody
when he made the statenents, and thus the police were not required to
advi se defendant of his Mranda rights (see People v Lunderman, 19
AD3d 1067, 1068-1069, |Iv denied 5 NY3d 830). On two occasions, police
officers in plain clothes interviewed defendant at his home and in the
surrounding area. During those interviews, defendant was cooperative
and voluntarily agreed to speak with the police. Further, defendant’s
nmot her was permtted to participate in the interviews, which |asted
under an hour. Under these circunstances, “a reasonable person in
defendant’s position, innocent of any crinme, would not have believed
that he or she was in custody, and thus M randa warni ngs were not
required” (id. at 1068; see People v Thomas, 292 AD2d 549, 550).

W |ikew se conclude that Mranda warni ngs were not required
before two subsequent interviews that took place at the police
station, inasnmuch as they al so were noncustodi al (see Lunderman, 19
AD3d at 1069; People v Andrews, 13 AD3d 1143, 1144-1145; People v
Bl ake, 177 AD2d 636, 637, |v denied 79 Ny2d 853). Defendant
voluntarily went to the police station on those occasions and was
driven to and fromthe station by his nother. He was told that he was
not under arrest and that he would be able to | eave with his nother.
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Additionally, his nmother was invited to participate in the interviews,
whi ch were short in duration, each |asting about half an hour.

We further reject defendant’s contention that his statements
shoul d have been suppressed because he did not have the intellectua
capacity to nmake voluntary statenents. A “defendant’s inpaired
intelligence is but one factor to be considered in the totality of
ci rcunst ances vol untari ness anal ysis where, as here, there is no
evi dence of nental retardation ‘so great as to render the accused
conpl etely i ncapable of understanding the neaning and effect of [the]
confession’ ” (People v Marx, 305 AD2d 726, 728, |v denied 100 Ny2d
596, quoting People v WIlliams, 62 NY2d 285, 289).

We agree with defendant, however, that the court erred in failing
to determ ne whether he should be afforded yout hful offender status
(see People v Rudol ph, 21 NY3d 497, 501). Defendant was convicted of
a sex offense enunerated in CPL 720.10 (2) (a) (iii), and the court
therefore was required “ ‘to determ ne on the record whet her
defendant is an eligible youth by considering the presence or absence
of the factors set forth in CPL 720.10 (3)’ " (People v Dukes, 147
AD3d 1534, 1535, quoting People v M ddl ebrooks, 25 NY3d 516, 527).
Because the court failed to nake such a determ nation, we hold the
case, reserve decision, and remt the matter to County Court to make
and state for the record “a determ nation of whether defendant is a
yout hf ul of fender” (Rudol ph, 21 Ny3d at 503).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court



