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Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered July 23, 2014. The judgnment convicted defendant,
upon a jury verdict, of crimnal possession of a weapon in the second
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of crimnal possession of a weapon in the second
degree (Penal Law 8§ 265.03 [3]). Defendant contends that the evidence
is not legally sufficient to support the conviction inasnuch as the
People failed to establish that the firearmat issue was operable. W
reject that contention. The People presented testinony establishing
t hat defendant was observed carrying “sonething black,” which appeared
to be a gun, imedi ately before two witnesses heard several gunshots
emanating fromhis direction (see People v Spears, 125 AD3d 1401,

1402, |v denied 25 Ny3d 1172; People v Jackson, 122 AD3d 1310,

1311, Iv denied 24 Ny3d 1220; People v Sanba, 97 AD3d 411, 414, |v
deni ed 20 NY3d 1065). Defendant was | ater observed throw ng a
revolver froma noving vehicle, and that revol ver was recovered by the
police. The firearms exam ner testified that damage to the | oading
and unl oadi ng nechani smdid not affect the operability of the revolver
(see People v Cavines, 70 Ny2d 882, 883; People v Hailey, 128 AD3d
1415, 1416, |v denied 26 NY3d 929), and he further testified that he
successfully test-fired the revol ver w thout danaging, repairing, or
otherwi se materially altering the weapon’s firing apparatus (cf.
People v Shaffer, 66 NY2d 663, 664; see generally People v Brown, 107
AD3d 1477, 1478, |v denied 21 Ny3d 1040; People v Francis, 126 AD2d
740, 740). We therefore conclude that defendant’s conviction is
supported by legally sufficient evidence (see generally People v

Bl eakl ey, 69 Ny2d 490, 495) and, view ng the evidence in |ight of the
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el ements of the crinme as charged to the jury (see Peopl e v Dani el son,
9 NY3d 342, 349), we conclude that the verdict is not against the
wei ght of the evidence (see Bl eakl ey, 69 Ny2d at 495).

Def endant failed to preserve for our review his contention that
County Court erred in sua sponte taking judicial notice of the
di sm ssal of the crimnal charges against the two ot her occupants of
the vehicle in which defendant was a passenger at the tine of his
arrest (see People v Strauts, 26 AD3d 796, 796, |v denied 6 Ny3d 839),
and we decline to exercise our power to review that contention as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]
[a]). Defendant also failed to preserve for our review his contention
that he was deprived of a fair trial based on prosecutorial m sconduct
(see People v Love, 134 AD3d 1569, 1570, |v denied 27 NY3d 967), and
we concl ude that defendant’s contention is without nmerit in any event.
Li kew se, defendant failed to preserve for our review his contention
that the court abused its discretion in reopening the suppression
hearing to clarify a witness's testinony before rendering its decision
(see generally People v Valentin, 132 AD3d 499, 500, affd 29 Ny3d
150). In any event, we reject that contention (see People v Suphal, 7
AD3d 547, 547, |v denied 3 NY3d 682; People v Tirado, 266 AD2d 130,
130, |v denied 94 NY2d 867; see also Matter of State of New York v
Stein, 85 AD3d 1646, 1647, affd 20 NY3d 99, cert denied = US |
133 S ¢ 1500).

We al so reject defendant’s contention that he was deprived of his
right to effective assistance of counsel based on defense counsel’s
failure to object to those three alleged errors. “Defendant, of
course, bears the burden of establishing his claimthat counsel’s
performance is constitutionally deficient” (People v N chol son, 26
NY3d 813, 831). To neet that burden, “[i]t is incunbent on defendant
to denonstrate the absence of strategic or other legitimte
expl anations for counsel’s alleged failures” (People v Jarvis, 113
AD3d 1058, 1059, affd 25 NY3d 968 [internal quotation nmarks omtted];
see People v Benevento, 91 Ny2d 708, 712). “[A] review ng court nust
be careful not to second-guess counsel, or assess counsel’s
performance with the clarity of hindsight, effectively substituting
its own judgnment of the best approach to a given case” (People v
Conway, 148 AD3d 1739, 1741-1742 [internal quotation marks omtted];
see People v Pavone, 26 NY3d 629, 647). Here, we concl ude that
“defendant failed ‘to denonstrate the absence of strategic or other
| egitimate expl anations for [defense] counsel’s alleged
shortcom ngs’ 7 (People v Elliott, 73 AD3d 1444, 1445, |v denied 15
NY3d 773, quoting Benevento, 91 NY2d at 712).

Finally, the sentence is not unduly harsh or severe.

Entered: June 16, 2017 Frances E. Caf arel
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