SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

715

CA 16-02230
PRESENT: SM TH, J.P., LINDLEY, DEJOSEPH, NEMOYER AND CURRAN, JJ.

DEBRA VELEY, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

PATRI CI A A. MANCHESTER, DEFENDANT- RESPONDENT,
ET AL., DEFENDANT.

RAYMOND M PFEI FFER, DELEVAN, MAGAVERN MAGAVERN GRI WM LLP, BUFFALO
(EDWARD J. MARKARI AN CF COUNSEL), FOR PLAI NTI FF- APPELLANT.

JAMES P. RENDA, BUFFALO, FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John L.
M chal ski, A.J.), entered August 22, 2016. The order, upon
reargument, granted the cross notion of defendant Patricia A
Manchester for summary judgnment and di sm ssed the conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the cross notion is
deni ed, and the conplaint is reinstated.

Menorandum I n May 2010, Ronal d Manchester (decedent) converted
a Sunmt Federal Credit Union account into a Totten trust. Decedent’s
wife (defendant) was listed as a beneficiary on the conversion
docunents whil e decedent’s daughter (plaintiff) was |listed as an
addi ti onal beneficiary. On the sane day that decedent executed the
Totten trust, he conpleted a formtitled “Traditional |IRA Trust
Application Packet (Form 2300-T),” which |isted defendant as “primary
beneficiary” and plaintiff as “secondary beneficiary.” After decedent
di ed on June 30, 2013, defendant transferred the trust funds to her
own account, and plaintiff commenced the instant action to recover
t hose funds. Defendant cross-noved for summary judgnent di sm ssing
the conplaint, submtted, inter alia, the Totten trust and I RA
docunents, and argued that, because plaintiff is |isted as a secondary
beneficiary on Form 2300-T, she herself becane the sol e beneficiary of
the Totten trust upon decedent’s death. Suprene Court denied the
cross notion, and defendant subsequently noved for |eave to reargue
and to renew it. The court granted the notion insofar as it sought
| eave to reargue and reserved decision on the notion insofar as it
sought | eave to renew. Upon reargunent, the court granted defendant’s
cross notion and dism ssed the conplaint. Plaintiff appeals, and we
reverse

“ *[T] he proponent of a summary judgnent notion nust nmake a prim
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facie showi ng of entitlenment to judgnent as a matter of |aw, tendering
sufficient evidence to denonstrate the absence of any material issues
of fact’ ” (Jacobsen v New York City Health & Hosps. Corp., 22 NY3d
824, 833, quoting Alvarez v Prospect Hosp., 68 Ny2d 320, 324).

“ “This burden is a heavy one and on a notion for sumrary judgnent,
facts nust be viewed in the light nost favorable to the non-noving
party’ 7 (id. at 833). The “[f]ailure to nake such prinma facie
showi ng requires a denial of the notion, regardl ess of the sufficiency
of the opposing papers” (Alvarez, 68 NY2d at 324). Here, we concl ude
t hat the subm ssions of defendant on her cross notion do not
conclusively establish that she was the sole beneficiary of the Totten
trust at the tinme of decedent’s death. Consequently, defendant failed
to meet her initial burden of proof, and there is no need to assess
the sufficiency of plaintiff’'s opposing papers or any of plaintiff’s
rel ated argunents in opposition to the cross notion (see id.).

Entered: June 16, 2017 Frances E. Caf arel
Cerk of the Court



